”@Jlndian Policies
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Executive Orders

Executive orders are official documents through which the President of the United States manages the
operations of the Federal Government. The Executive Orders listed below may be of interest to tribal
governments. For a more in-depth listing of Executive Orders, piease visit the U.S. National Archives &
Records Administration (NARA) site.

» Executive Order 13175 - Consultation and Coordination With Indian Tribal Governments
(November 2000} {PDF) {4 pp, 144K)

» Statement on Signing the Executive Order 13175, {PDF) (1 pg, 180K)

s Executive Order 13007 on Sacred Sites (May 1996), (PDF) (2 pp, 87K)

* Executive Order 12898 on Environmental Justice (February 1994)

EPA Policies

The 1984 EPA Indian Policy outlines nine principles to guide the Agency in dealing with tribal
governments and in responding to the problems of environmental management in Indian country in
order to protect human health and the environment, Subsequently, this policy has been formally
reaffirmed by each EPA Administrator.

* The 1984 EPA Indian Policy, {PDF) {4 pp, 213K)

* Administrator Jackson Reaffirmation of the EPA Indian Policy 2009, (PDF) (1 pp, 1.39MB)
Administrator Johnson Reaffirmation EPA Indian Policy 2005, (PDF) (4 pp, 527K)
Administrator Leavitt Reaffirmation EPA Indian Policy 2004, (PDF) (5 pp, 107K)
Administrator Whitman Reaffirmation of the EPA Indian Policy 2001, (PDF) (5 pp, 286K)
EPA Region 4 Policy and Practice for Environmental Protection in Indian Country 2001
EPA Region 8 Policy for Environmental Protection in Indian Country 1996

* @
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Presidential Documents

Here you can find the Presidential documents reaffirming the government-to-government relationship
between the federal government and tribal governments,

President Barack Obama's 2009 Indian Policy, {PDF) (2 pp, 23K, About PDF Files)
President George W. Bush's 2004 Indian Policy, (PDF) (1 pp, 126K, About PDF Files)
President William Clinton's 1994 Indian Policy, (PDF) (2 pp, 23K, About PDF Files)
President George H.W, Bush's 1991 Indian Policy, {(PDF) (1 pg, 13K, About PDF Files)
President Ronald Reagan's 1983 Indian Policy, (PDF) (4 pp, 55K, About PDF Files)
President Richard Nixon's 1970 Indian Policy, (PDF) (2 pp, 25K, About PDF Files)
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Ed % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
2 M g WASHINGTON, D.C. 20460
E2
Vg g JUL 22 2009
THE ADMINISTRATOR
MEMORANDUM

SUBJECT:  LPA Indian Policy
TO: AlLEPA Employces

fn 1984, the U.S. Environmental Protection Agency became the first federal ageney 1o
adopt a formal Indian Policy. Today. 25 years later, | am proud to formalty reaffirm that policy.
By my action. EPA reiterates its recognition that the United States has a unique legal relationship
with tribal governments based on the Constitution. treatics, statutes. Executive Orders, and court
decisions. EPA recognizes the right of tribes ds sovercign governments to self-determination and
acknowledges the federal government’s trust responsibility o tribes. LPA works with tribes on a
government-to-governimed basis to protect the land, air, and water in indian country.

1iPA’s wribal program has cvolved since the Indian Policy was first adopted. Many
signilicant milestones and successes in the EPA-tribal environmental partnership during these years
can be direetly traced to the EPA indian Policy and the EPA-staff commitment to the EPA Indian
Policy.

Today. IIPA faces unique challenges that both the President and T believe require a full
commitment 1o our nation™s environmental and energy future: leading the world in reversing our
colfective greenhouse gas emissions” growth. decreasing our dependency on foreign oil, creating
millions of new jobs in emerging clean-encrgy techinologics. and reducing the pollution that can
endanger our children. A clean energy environment is to this decade and the next what the Space
Race was to the 1950s and 1960s, and, as America moves forward. tribes arc essential partners in

this (uture.

{1 is an important day in our partnership with tribes as 11°A builds on past successes and
strives 10 meet current and future environmental challenges in Indian country. Please join me in
continuing to build a strong partnership with tribal governments to protect human health and the

environment in Indian country. '

Altachment
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EPR POLTICY FOR THE ADMINISTRATION OF ENVIROMMENTAL
PROGRAMS OR INDIAH RESERVATIONS

1NTRODUCTION

The President published a Federal Indian Policy on danusry 24, 1983,
supporting the primary role of Tribal Governments 9in matters affecting
American Indian reservations, That policy stressed two related themes:
{1} that the Foederal Govermment will pursue the principle of Indian
"seif-government” and {2} that it wil} work directly with Tribal
Goveraments on a “goverrment-to-government” basis.

The Environmentzl Protection Agency {EPA) has previously issued genera)
statemenis of policy which recognize the imporisnce of Tribal Bovertments
in regulatory activities that impact reservation environments. It 3% the
purpose of this statement to consolidate and expand on existing £PA Indian
Policy statements in & manner consistent with the overall federal position
in support of Tribal "self-government" and "govermment-to-government™ rela-
tiens between Federal and Tribal Goveraments, This statement sets forth
the principles that will guide the Agency in dealing with Tribal Governments
and in responding te the problems of eavironmental management on American
Indian reservations in order to protect human health and the environment.
The Policy 1s intended to provide guidance fer EPA program ranagers in the
conduct of the Agency's congressionally mandated responsibilities, &s
such, it applies io EPL only &nd does not articulate policy for other
Agencies in the conduct of thefr respective responsibilities,

[T is importani to emphasize that the fmplementation of regulatary
programs which will reslize these principles on Indian Reservations canant
be accomplished immediately. Effective implementation will take carefunl
and conscientious work by LPA, the Tribes and many others. In many cases,
it will require changes in applicable statutory authorities and regulations,
1t will be necessary to proceed in a carefully phased way, te learn from
successes and failures, and to gain experience, HNonetheless, by beginning
work on the priority problems that exist now and continuing in the direction
established under these principles, aver time we can significantly enhance
gnvironmental duality on reservation lends,

POLICY

In carrying out our respoasibitities on Indian reservetions, the
fundemental objective of the Environmantal Protection Agency is to protect
human heslth and the environmment. The kevnote of this effort will be to
give special cossideration to Tribel interests in meking Agency policy,
and Lo ipsure the cliose dnvolvement of Tribal Goveraments 1 making
decisions and managing environmental programs affecting reservation lands,
To meet this pbjective, the Agency wili pursuz the following principies]

[o0d) URIpU] [BIeped H86L W
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1. THE AGENCY STANDS READY TO WORK DIRECTLY WITH INDIAN TRIBAL GOVERNMENTS
ON A ONE~-TO-ONE BASIS (THE "GOVERNMENT-TO~GOVERNMENT® RELATIONSHIP). RATHER
THAN AS SUBDIVISIONS OF OTHER GOVERNMENTS,

EPA recognizes Tribal Governments as sovereign entities with primary
authority and responsibility for the reservation populace. Accordingiy,
EPA will work directly with Tribal Governments as the independent authority
for reservation affairs, and not as political subdivisions of States or

other governmental units.

2. THE AGENCY WILL RECOGNIZE TRIBAL GOVERNMENTS AS THE PRIMARY PARTIES
FOR SETTING STANDARDS, MAKING ENVIRONMENTAL POLICY DECISIONS AND MANAGING
PROGRAMS FOR RESERVATIONS, CONSISTENT WITH AGENCY STANDARDS AND REGULATIONS.

In keeping with the principle of Indian self-government, the Agency
will view Tribal Governments as the appropriate non-Federal parties for
making decisions and carrying out program responsibilities affecting
Indian reservations, their environments, and the health and welfare of
the reservation populace. Just as EPA's deliberations and activities have
traditionally invoived the interests and/or participation of State Govern-
ments, EPA will Took directly to Tribal Governments to play this lead role
for matters affecting reservation environments,

3. THE AGENbY WILL TAKE AFFIRMATIVE STEPS TO ENCOURAGE AND ASSIST
TRIBES IN ASSUMING REGULATORY  AND PROGRAM MANAGEMENT RESPONSIBILITIES
FOR RESERVATION LANDS. :

The Agency will assist interested Tribal Governments in developing
programs and 1in preparing to assume regulatory and program management
responsibilities for reservation Tands. Within the constraints of EPA's
authority and resources, this aid will include providing grants and other
assistance to Tribes similar to that we provide State Governments. The
Agency will encourage Tribes to assume delegable responsibilities, (i.e.
responsibilities which the Agency has traditionally delegated to State
Governments for non-reservation lands) under terms similar to those
governing delegations to States.

Until Tribal Governments are willing and able to assume full responsi-
bility for delegable programs, the Agency will retain responsibility
for managing programs for reservations {unless the State has an express
grant of Jjurisdiction from Congress sufficient to support delegation to
the State Government). Whare EPA retains such responsibility, the Agency
will encourage the Tribe to participate in policy-making and to assume
appropriate lesser or partial roles in the management of reservation
programs.,
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4,  THE AGENCY WILL TAKE APPROPRIATE STEPS TO REMOVE EXISTING LEGAL AND
PROCEDURAL IMPEDIMENTS TO WORKING DIRECTLY AND EFFECTIVELY WITH TRIBAL
GOVERNMENTS ON RESERVATION PROGRAMS,

A number of serious constraints and uncertainties in the language
of our statutes and regulations have Timited our ability to work directly
and effectively with Tribal Governments on reservation problems. As
impediments in our procedures, regulations or statutes.are identified
which Timit our ability to work effectively with Tribes consistent with
this Policy, we will seek to remove those impediments.

5. THE AGENCY, IN KEEPING WITH THE FEDERAL TRUST RESPONSIBILITY, WILL
ASSURE THAT TRIBAL CONCERNS AND INTERESTS ARE CONSIDERED WHENEVER EPA'S
ACTIONS AND/OR DECISIONS MAY AFFECT RESERVATION ENVIRONMENTS,

EPA recognizes that a trust responsibility derives from the his-
torical relationship between the Federal Government and Indian Tribes
as expressed in certain treaties and Federal Indian Law. In keeping
with that trust responsibility, the Agency will endeavor to protect
the environmental interests of Indian Tribes when carrying out its
responsibilities that may affect the reservations,

6., THE AGENCY WILL ENCOURAGE COOPERATION BETWEEN TRIBAL, STATE AND
LOCAL GOVERNMENTS TO RESOLVE ENVIRONMENTAL PROBLEMS OF MUTUAL CONCERN.

Sound environmental planning and management require the cooperation
and mutual consideration "of neighboring governments, whether those
governments be neighboring States, Tribes, or local units of government.
Accordingly, EPA will encourage early communication and cooperation
among Tribes, States and Tocal governments. This is not intended to .
lend Federal support to any one party to the jeopardy of the interests
of the other. Rather, it recognizes that in the field of environmental
regulation, problems are often shared and the principle of comity
between equals and neighbors often serves the best interests of both.

7.  THE AGENCY WILL WORK WITH OTHER FEDERAL AGENCIES WHICH HAVE RELATED
RESPONSIBILITIES ON INDIAN RESERVATIONS TO ENLIST THEIR INTEREST AND
SUPPORT IN COOPERATIVE EFFORTS TO HELP TRIBES ASSUME ENVIROMMENTAL
PROGRAM RESPONSIBILITIES FOR RESERVATIONS.

EPA will seek and promote cooperation between Federal agencies to
protect human health and the environment on reservations. We will
work with other agencies to cleariy identify and delineate the roles,
responsibilities and relationships of our respective organizations and
to assist Tribes in developing and managing environmental programs for
reservation lands.
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8. THE AGENCY WILL STRIVE TQ ASSURE COMPLIANCE WITH ENVIRONMENTAL STATUTES
AND REGULATIONS ON INDIAN RESERVATIONS, - .

In those cases where facilities owned or managed by Tribal Governments
are not in compliance with Federal environmental statutes, EPA will work
cooperatively with Tribal leadership to develop means to achieve compliance,
providing technical support and consultation as necessary to enable Tribal
facilities to comply. Because of the distinct status of Indian Tribes and the
complex legal issues involved, direct EPA action through the judicial or
administrative process will be considered where the Agency determines, in its
judgment, that: (1) a significant threat to human health or the environment
exists, (2) such action would reasonably be expected to achieve effective
results in a timely manner, and (3) the Federal Government cannot utilize
other alternatives to correct the problem in a timely fashion.

In those cases where reservation facilities are clearly owned or managed
by private parties and there is no substantial Tribal interest or control
involved, the Agency will endeavor to act in cooperation with the affected
Tribal Government, but will otherwise respond to noncompliiance by private
parties on Indian reservations as the Agency would to noncompliance by the
private sector elsewhere in the country. Where the Tribe has a substantial
proprietary interest 1in, or control over, the privately owned or managed
facility, EPA will respond as described in the first paragraph above,

9.,  THE AGENCY WILL INCORPORATE THESE INDIAN POLICY GOALS INTO ITS PLANNING
AND MANAGEMENT ACTIVITIES, INCLUDING ITS BUDGET, OPERATING GUIDANCE, LEGISLA-
TIVE INITIATIVES, MANAGEMENT ACCOUNTABILITY SYSTEM AND ONGOING POLICY ARND
REGULATION DEVELOPMENT PROCESSES,

It is a central purpose of this effort to ensure that the principles
of this Policy are effectively institutionalized by incorporating them into
the Agency's ongoing and long~term planning and management processes. Agency
managers will include specific programmatic actions designed to resclve prob-
Tems on Indian reservations in the Agency's existing fiscal year and long-term
planning and managementi processes,

Wpee PEL Ll

William D. Ruckelshaus



THE WHITE HGQUSE

Office of the Press Secretary

For Immediate Release Neovember 5, 2009

November 5, 2009
MEMORANDUM FOR 'THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

SUBJECT: Tribal Consultation

The United States has a unique legal and political relationship
with Indian tribal governmments, established through and confirmed
by the Constitutien of the United States, treaties, statutes,
executive orders, and judicial decisions. In recognition of that
special relationship, pursuant to Executive Order 13175 of
November 6, 2000, executive departments and agencies (agencies)
are charged with engaging in regular and meaningful consultation
and cellaboration with tribal offjcials in the development of
Federal pelicies that have tribal implications, and are
responsible for strengthening the government - to~government
relationship between the United States and Indian tribes.

History has shown that failure to include the voices of tribal
officials in formulating policy affecting their communities has
all too cften led to undesirable and, at times, devastating and
tragic results. By contrast, neaningful dialogue between Federal
cfficials and tribal officials has greatly improved Federal
policy toward Indian tribes. Consuitation is a critical
ingredient of a sound and productive Federal-triba: relationship.

My Administration is committed to regular and meaningful
consultaticen and collaboration with tribal officials in policy ’
decisions that have tribal implications including, as an initial
step, through complete and consistent implementation of Executive
Order 1317%. Accordingly, I hereby direct each agency head to
submit to the Director of the Office of Management and Budget
{OMB}, within 90 days after the date of this memorandum, a
detailed plan of actions the agency will tzke to implement the
policies and directives of Executive Order 13275, This plan
shall be developed after consultation by the agency with Indian
tribes and tribal officials asg defined in Executive Order 13175,
I also direct each agency head to submit to the Director of the
OMB, within 270 days after the date of this memorandum, and
annually thereafter, a progress report on the status of each
action included in its plan together with any proposed updates
te its plan.

Each agency's plan ang subsequent reports shall designate an
appropriaste official to coordinate implementation of the plan
and preparation of progress reports reguired by this memorandum.
The Assistant to the President for Domestic Policy and the
Director of the OMB shall review agency plans and subseguent
reports for consistency with the policies and directives of
Executive Ordexr 13175,

In addition, the Director of the OME, in coordination with the
Ahssistant to the President for Domestic Poliecy, shall submit to
me, within 1 vear from the date of this memorandum, a report on

more

(OVER)
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the implementation of Executive Order 13175 across the executive
branch based on the review of agency plans and progress reports.
Recommendations for iwproving the plans and wmaking the tribal
consultation process more effective, if any, should be included
in this report.

The terms "Indian tribe," "tribal officials," and "policies that
have tribal implications' as used in this memorandum are as
defined in Executive Order 13175.

The Director of the OMB is hereby authorized and directed to
publish this memorandum in the Federal Register,

This memorandum is not intended to, and does not, create

any right or benefit, substantive or procedural, enforceable

at law or in equity by any party against the United States, its
departments, agencies, or entities, its cfficers, employees, or
agents, or any other person. Executive departments and agencies
shall carry out the provisions of this memorandum to the extent
permitted by law and consistent with their statutory and
regulatory authorities and their enforcement mechanisms.

BARACK OBAMA

# # 4
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Title 3—

The President

Memorandum of November 5, 2008

Tribal Consuliation

Memorandum for the Heads of Executive Departments And Agencies

The United States has a unique legal and political relationship with Indian
tribal governments, established through and confirmed by the Constitution
of the United States, treaties, statutes, executive orders, and judicial deci-
sions. In recognition of that special reletionship, pursuant to Executive Order
13175 of November 6, 2000, executive departments and agencies {agencies)
are charged with engaging in regular and meaningful consultation and col-
laboration with tribal officials in the development of Federal policies that
have tribal implications, and are responsible for strengthening the govern-
ment-to-government relationship between the United States and Indian tribes.

History has shown that failure to include the voices of tribal officials in
formulating policy affecting their communities has all toc often led to unde-
sirable and, at times, devastating and tragic results. By contrast, meaningful
dialogue between Federal officials and tribal officials has greatly improved
Federal policy toward Indian iribes. Consultation is a critical ingredient
of a sound and productive Federal-tribal relationship.

My Administration is committed to regular and meaningful consultation
and colleboration with iribal officials in policy decisions that have tribal
implications including, as an initial step, through complete and consistent
implementation of Executive Order 13175. Accordingly, I hereby direct each
agency head to submit to the Director of the Office of Management and
Budget {OMB), within 90 days after the date of this memorandum, a detailed
plan of actions the agency will take to implement the policies and directives
of Executive Order 13175, This plan shall be developed after consultation
by the agency with Indian tribes and tribai officials as defined in Executive
Order 13175. I also direct each agency head to submit to the Director
of the OMB, within 270 days afier the date of this memorandum, and
annually thereafier, a progress report on the status of each action included
in its plan together with any proposed updates to its plan. :

Each agency’s plan and subsequent reports shall designate an appropriate
official to coordinate implementation of the plan and preparation of progress
reports required by this memorandum. The Assistant to the Fresident for
Domestic Policy and the Director of the OMB shall review agency plans
and subsequent reports for consistency with the policies and diTectives
of Executive Order 13175,

In addition, the Director of the OME, in coordination with the Assistant
to the President for Domestic Policy, shall snbmit to me, within 1 year
from the date of this memorandum, a report on the implementation of
Executive Order 13175 across the executive branch based on the review
of agency plans and progress reports. Recommendations for improving the
plens and making the tribal consultation process more effective, if any,
should be included in this report. :

The terms “Indian tribe,” “tribal officials,” and *policies thet have tribal
implications” as used in this memaorandum are as defined in Executive
Order 13175.

The Director of the OMB is hereby authorized and directed to publish
this memorandum in the Federal Register.
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This memorandum it not intended to, and does not, create any right or
henefit, substantive or procedural, enforceabls at law or in equity by any
party egainst the United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person. Executive departments
and agencies shall carry out the provisions of this memorandum 1o the
extent permitted by law and consistent with their statutory and regulatory
authorities and their enforcement mechanisms.

THE WHITE HOUSE,
Washington, November 5, 2009.
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Title 3—

The President

Executive Order 13175 of November 6, 2000

Consultation and Coordination With Indian Tribal
Governments

By the authority vested in me as President by the Constitution and the
laws of the United States of Americe, and in order to establish regular
and meaningful consultation and colleboration with tribal officials in the
development of Federal policies that have tribal implications, to strengthen
the United States government-to-government relationships with Indian tribes,
and to reduce the imposition of unfunded mandates upon Indian tribes;
it is hereby ordered as follows:

Section 1. Definitions. For purposes of this order:

(a} “Policies that have tribal implicetions™ refers to regulations, legislative
comments or proposed legislation, and other policy statements or actions
that have substantial direct effects on one or more Indian tribes, on the
relationship between the Federal Government and Indian tribes, or on the
distribution of power end responsibilities between the Federal Government
and Indian tribes.

(b) “Indian tribe” means an Indian or Alaska Native tribe, band, nation,
pueblo, village, or community that the Secretary of the Interior acknowledges
to exist as an Indian iribe pursuant to the F ederally Recognized Indian
Tribe List Act of 1994, 25 U.8.C. 479¢.

{c) “Agency” means any authority of the United States that is an “agency”
under 44 U.S.C. 3502(1), other than those considered to be independent
regulatory agencies, as defined in 44 U.S.C, 3502(5],

(d) “Tribal officials” means elected or duly appointed officials of Indian
tribal governments or anthorized intertribel organizations.

Sec. 2. Fundamental Principles. In formulating or implementing policies
that have tribal implications, agencies shall be guided by the following
fundamental principles:

(a) The United States hes a unigue legal relationship with Indian tribal
governments as set forth in the Constitution of the United States, treaties,
statutes, Executive Orders, and court decisions. Since the formation of the
Union, the United States has recognized Indian tribes as domestic dependent
nations under its protection. The Pederal Government has enacted numerous
statutes and promulgated numerous regulations thal establish and define
& trust relationship with Indian tribes,

(b) Our Nation, under thé law of the United States, in accordance with
treaties, statutes, Executive Orders, and judicial decisions, has recognized
the right of Indian tribes to self-government. As domestic dependent natians,
Indian tribes exercise inherent sovereign powers over their members and
territary. The United States continues to work with Indian tribes on a
government-to-government basis to address issues concerning Indian tribal
self-government, tribal trust resources, and Indian tribal treaty and other
rights,

{c} The United States recognizes the right of Indian tribes to self-government
and supports tribal sovereignty and self-determination.
Sec. 3. Policymaking Criteria. In addition to adhering to the fundamental
principles set forth in section 2, agencies shall adhere, 16 the extent permitted
by law, to the following criteria when formulating and implementing policies
that have tribal implications:
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{a) Agencies shall respect Indian tribal self-government and sovereignty,
honor tribal treaty and other rights, and strive to meet the responsibilities
that arise from the unigue legal relationship between the Federal Government
and Indian tribal governments.

(b) With respect to Federal statutes and regulations administered by Indian
tribal governments, the Federal Government shali grant Indian tribal govern-
ments the maximum administrative discretion possible,

{c) When undertaking to formulate and implemeni policies that have tribal
implications, agencies shall:

(1) encourage Indian tribes to develop their own policies to achieve pro-
gram objectives;

(2) where possible, defer to Indian tribes to establish standards; and

(3) in determining whether to establish Fedsral standards, consult with
tribal officials as o the need for Federal standards and any alternatives
that would limit the scope of Federal standards or otherwise preserve the
prerogatives and authority of Indian tribes,

Sec, 4. Special Requirements for Legislative Proposals. Agencies shall not
submit 1o the Congress legislation that would be inconsistent with the policy-
making criteria in Section 3.

Sec. 5. Consultation. (a) Each agency shall have an accountable process
to ensure meaningful and timely input by tribal officials in the development
of regulatory policies that have tribal implications. Within 30 days afier
the effective date of this order, the head of each agency shall designate
an officiel with principal responsibility for the agency’'s implementation
of this order. Within 60 days of the effective date of this order, the designated
official shall submit to the Office of Management and Budget {OMB) &
description of the agency’s consuliation process.

{b) To the extent practicable and permitted by law, no agency shall promul-
gate any regulation that has tribal implications, that imposes substantial
direct compliance costs on Indian tribal governments, and that is not required
by staute, unless:

(1} funds necessary to pay the direct costs incurred by the Idian tribal
government or the tribe in complying with the regulation are provided
by the Federal Government; or

(2) the agency, prior to the formal promulgation of the regulation,

(A) consulted with tribal officials early in the process of developing the
proposed regulation;

(B) in a separately identified portion of the preamble to the regulation
as it is to be issued in the Federal Regisier, provides to the Director of
OMB a tribal summary impact statement, which consists of a description
oi the extent of the agency’s prior consultation with tribal officials, a summary
of the nature of their concerns and the agency’s position supporting the
need to issue the regulation, and & statement of the extent to which the
concerns of tribal officials have been met; and

(C} makes available to the Direcior of OMB any written communications
submitted to the agency by tribal officials, '

(c} To the extent practicable and permitted by law, no agency shall promul-
gate any regulation that has tribal implications and thal preempts tribal
law unless the agency, prior to the formal promulgation of the regulation,

{1) consuited with tribal officials early in the process of developing the
proposed regulation;

(2} in a separately identified portion of the preamble to the regulation
as il is 10 be issued in the Federal Register, provides to the Director of
OMB a tribal summary impact statement, which consists of a descripticn
of the extent of the agency’s prior consultation with tribal officials, & summary
of the nature of their concerns and the agency’s position supporting the
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need to issue the regulation, and a statement of the extenl {0 which the
concerns of tribal officials have been met; and

(3) makes available to the Director of OMB any writlen communications
submitted to the agency by tribal officials.

(d) On issues relating 1o tribal self-government, tribal trust respurces,
or Indian tribal treaty and other rights, each agency should explore and,
where appropriate, use consensual mechenisms for developing regulations,
including negotiated rulemaking.

Sec. 8. Increasing Flexibility for Indian Tribal Waivers,

(a) Agencies shall review the processes under which Indian tribes apply
for waivers of statutory and regulatory requirements and take appropriate
steps to streamline those processes.

(b) Each agency shall, 10 the extent practicable and permitted by Jaw,
consider any application by an Indian tribe for a waiver of statutory or
regulatory requirements in connection with any program administered by
the agency with a general view toward increasing opportunities for utilizing
flexible policy approaches st the Indian tribal level in cases in which the
proposed waiver is consistent with the applicable Federal policy objectives
and is otherwise appropriate.

(¢} Each agency shall, to the extent practicable and permitted by law,
render a decision upon a complete application for a waiver within 120
days of receipt of such application by the agency, or as otherwise provided
by law or regulation. If the application for waiver is not granted, the agency
shall provide the applicant with timely written notice of the decision and
the reasons therefor.

(d) This section applies only to statutory or regulatory requirements that
are discretionary and subject to waiver by the agency.

Sec. 7. Accountability.

() In transmitting any draft final regulation that has tribal implications
to OMB pursuant tc Executive Order 12866 of September 30, 1993, each
agency shall include a certification from the official designated to ensure
compliance with this order stating that the requirements of this order have
been met in a meaningful and timely manner.

(b) In transmitting proposed legislation that has tribal implications to
OMB, each agency shall include a certification from the official designated
to ensure compliance with this order that all relevant requirements of this
order have been met.

(cj Within 180 days after the effective date of this order the Director
of OMB and the Assistani to the President for Intergovernmental Affairs
shall confer with tribal officiale to ensure thet this order is being properly
and effectively implemented.

Sec. 8. Independent Agencies. Independent regulatory agencies are encour-
aged to comply with the provisions of this order.

Sec. 9. General Provisions. (a) This order shall supplement but not supersede
the requirements contained in Executive Order 12866 (Regulatory Planning
and Review), Executive Order 12988 (Civil Justice Reform), OMB Circular
A-18, and the Executive Memorandum of April 29, 1994, on Government-
to-Government Relations with Native American Tribal Governments.

(b} This order shell complement the consultation and waiver provisions
in sections 6 and 7 of Executive Order 13132 {Federalism].

(c) Executive Order 13084 (Consultation and Coordination with Indian
Tribal Governments) is revoked at the time this order takes effect.

(d) This order shall be effective 60 days after the date of thiz order.
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Sec. 10. Judicial Review. This order is intended only 1o improve the internal
management of the execuiive branch, and is not intended to create any
right, benefit, or trust responsibility, substantive or procedural, enforceable
at law by a parly against the United States, its agencies, or any person.
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THE WHITE HOUSE,
November 6, 2000.

[FR Doc. 00-29003
Filed 11-8-00; 8:45 am)
Billing code.3195-01-F



September 15, 2010

David Guest, Senior Policy Advisor

Amerjcan Indian Environmental Office, MC 2600M
USEPA

1200 Pennsylvania Ave, NW

Washington, DC 20460

RE:  Draft EPA Consultation Policy
Dear Mr. Guest:

The Fond du Lac Reservation was established by the Treaty of LaPointe (1854) between
the Lake Superior Chippewa and the United States Govemnment, with established
boundaries located in Northeastern Minnesota. The Reservation covers approximately
101,000 acres of Jand, and is mostly forested. The Reservation supports populations of
white tail deer, black bear, ruffed grouse, and various species of waterfowl. It is also
home to such animals as river otter, pine marten, fisher, moose, gray wolf, bald eagle,
osprey, great gray owl and northern boreal owl. Many rare and culturally significant
plants, such as wild rice, blueberries, and paper birch, also occur within the Reservation
boundartes.

For several years, the Band has worked on a government-to-government basis with the
EPA for the environmenta) protection of the Reservation. During this time, the Band has
worked to provide input and to help improve the EPA’s consultation policy. 1am pleased
that the EPA has now jssued a new draft document on consultation practices with tribes,
per President Obama’s direction 1o all federal agencies to develop plans to assure regular
and meaningful consultation with triba] officials. Please accept the Band’s comments on
the following specific points of the consultation document.

- Page 4 of the document states EPA’s intention of “using existing EPA structures to the extent
possible”. This includes the Action Development Process, National and Regional Triba]
Operations Committees (“NTOC/RTOC™), and tribal partnership groups. This approach seems
reasonable, but please note that the EPA should depend on all of these organizations equally to
work with tribes and should continue to find news ways to perform outreach and consultation.
Not all fribal technical staff attend NTOC or RTOC meetings regularly , and information may not
always find its way 1o the appropriate staff through these groups. While the NTOC and RTOC
provide a great deal of information on general fribal programs and on items that concern tribal
leaders, the tribal partnership groups do a better job of informing technical staff of day-to-day
technical policy undertakings by the EPA. These groups include the National Tribal Water
Council, the National Tribal Environmental Committee and its sub-organization the Natjonal
Tribal Air Association, the Institute for Tribal Environmental Professionals through Northern
Arizona University, and the Tribal Air Monitoring Support Center in Las Vegas. It



would also be helpful to have more specifics on how the EPA will work with these organizations.
Will calls or meetings occur on a regularly (monthly or quarterly) basis to provide updates? Will
tribes be included on these calis? The earlier tribes can be involved, the better the end result will
be.

« - Please make sure that consultation materials are available in a manner and format that is
widely accessible to tribes. Likewise, tribes should be encouraged to provide feedback in a
manner and format that is appropriate and widely accessible for them. For instance, tribes may
wish to provide comments orally, rather than in written form with a certain format and certain
number of copies. Tribes should be provided with clear information regarding the purpose of the
consuliation and the scope of the decision 1o be reached. They should be informed as to
opportunities for providing input, deadlines, and speciﬁcal]y which items are open 1o comment
and input and which are mandated by law. Tribes should also be given clear reasons explaining
why their recommendations were not incorporated, if applicable.

«  On pages 6-7, the document talks about the Identification Phase, where the EPA will perform
an “initial identification of the potentially affected tribe(s)”. The Band believes that tribes should
be approached and asked if they wish to be consulted on issues, rather than having the EPA
decide what matters may or may not have tribal implications, thereby triggering consultation.

The Band has many times expressed its belief that the EPA’s current criteria for what constitutes
tribal implications often miss the mark. The current EPA definition holds that tribal implications
are those that would require tribes to take regulatory action for a source on the Reservation, or
those that require tribally-owned sources to meet emission Hmits. Since tribes are not obligated
to adopt federal rules, but can allow the EPA to enforce those rules on the Reservation, an
assumption is made that there are no tribal implications resulting from EPA rule-making, whereas
many tribes believe that activities from nearby sources affecting their lands definitely have tribal
implications. Acid rain, mercury deposition, and the disposal of hazardous materials that can find
their way onto the Reservation all affect our Reservations and the cultural and spiritual lives of
Band members. Too often the tribes have no input in the way that surrounding facilities are
regulated, to the detriment of their Reservations’ environmental quality. Tribes should have full
input in this first step of consultation in order to self~identify themselves as parties to be
consulted.

Tribes may also be affected by actions that affect their Ceded lands. Tribes retain usufractuary
rights, which are property right, within these lands. These include hunting, fishing, and
gathering. Actions that affect these lands have tribal implications. Please also note that the
appropriate time for consultation is in the scoping stage of any activity. Since tribal staff sizes are
small, it is particularly important that tribes be contacted at the earliest possible date so they can
become familiar with the issues, and have time to develop meaningful comments. Please note
that when performing outreach, the EPA should be careful to not only present their preliminary
views on the topic, but to give any relevant information s 10 how those views were reached, such
as studies, scientific data or cost/benefit analysis information. When predicting impacts to tribes,
the EPA should try to consider how those impacts will look from the perspective of the fribes.
The loss of a certain amount of habitat, or the imposition of a certain amount of environmental
degradation may not seem important to the EPA, but could be of great concern to tribes.

o Onpage 8, a list of EPA activity categories for consultation is given. Please clarify whether
“Permits” means permits for on-Reservation sources, off-Reservation sources, or both. The Band
wishes to be consulted about permits for off-Reservation sources that may affect environmental
guality on the Reservation or in Ceded lands, as well as for those sources that are located directly

on-Reservation.



< Onpage9, item 2a., please identify whom tribes need to contact in order to request
consultation. If there are steps or requirements that need to be fulfilled in making a request for
consultation, please list them so that we may provide comments. ltem 2b. mentions a number of
terms that may be unfamiliar to tribes. The Regulatory Steering Committee, the Comprehensive
Regulatory Data Form, the semiannual Regulatory Agenda, and the Regulatory Gateway do not
have wide tribal recognition. Since these items, and the Action Development Process itself, are
important in the consultation identification process, please provide some education and outreach
to tribes about them. Without having any familiarity with the terms above, it is difficult for my
staff to comment on their use in the consultation process. Also, Jtem 2b. mentjons that the
Regulatory Gateway may be accessed through the EPA website. While some tribes may check
the website regularly, please also set up a list serve option to alert tribes when something new is
posted to the site,

« Ttem V1.A on page 11 states that some consuliation responsibilities will be undertaken by
EPA’s regional and program offices. While this arrangement may be appropriate in instances
where the Region is taking the lead (for example, in consulting with a tribe on the issuance of a
permit), many times the final decisions made by the EPA take place at the Headquarters level.
Please create a list of situations in which consultation will {ake place with the regions and when it
will take place with Headquarters or the program offices so that tribes can review and comment.

+  Item VL.A3 on page 12 directs regions to provide a semi-annual agenda of matters
appropriate for consultation to the AIRQ. Please also provide this agenda to the tribes, so they
can prepare for upcoming items of interest. Item VLA .4 on the same page calls for the
appointment of a Triba) Consultation Advisor for each Region. It is unclear where in the EPA
organizational chart these advisors will exist. Will they be under the authority of the American
Indian Environmenta) Office? Additionally, it is important that this position is established as a
full-time, dedicated one, since this employee will likely be kept very busy working on
consultation matters. Lastly, please provide some kind of mechanism to get feedback from tribes
as to how the final policy is working so that it can be improved if necessary. A regularly
scheduled review of the policy would be helpful.

On a more general note, ] would ask the EPA to keep in mind the reserved rights doctrine, which
states that tribes generally retain those rights of a sovereign government not expressly
extinguished by a federal treaty or statute, as well as the following directions for consultation,
based on Stephen L. Pevar’s The Rights of Indians and Tribes:

. Inform the tribe of all relevant facts, and do so as early in the process as possible.
Please establish a time period in which this will occur.

2. Give the tribe sufficient time fo consider the situation, and provide the tribe with
technical assistance and data, if the tribe requests it,

3. Maintain a dialogue with the tribe. Address the tribe's concerns in a timely manner,
and keep the tribe informed of developments. Consider alternatives. Act in good faith,
and be open to Jooking at things from the tribe's perspective,

4. Document the consultation process. Send leters after phone calls or meetings
documenting the status of the situation, and request responses and comments.

5. Accept the tribe's recommendation unless com elling reasons require otherwise.
!

LS



In conclusion, I’d like to offer a few words about the traditional tribal approach to reaching
consensus. In years past, most tribal societies in North America maintained harmony through
inclusive ways of building community agreement and balancing the needs and concerns of the
individual against those of the community as a whole. Decisions were not made without the mput
of all those concerned. In these communities, leaders acted as facilitators and consensus builders
rather than as decision makers. Another way to describe the values apparent in this process is
through the modern-day concept of mediation, which is often used as a less confrontational and
adversarial alternative to litigation. Native American wisdom emphasizes working to heal
relationships, not just to reach a mutually acceptable legal outcome. Traditional communication
values include: listening (without pens and paper), respect (getting to know someone different
than you), generosity (letting both sides gain something), humor (acknowiedging the humanness
of the situation), compassion (walk the other person’s path), silence (listening without
interrupting, taking time to reflect before speaking), non-verbal communication (facial and body
Janguage), atonement (taking responsibility), trust (building a relationship), healing (trying to
empathize with others), wisdom (understanding both sides and the situation as a'whole), and the
responsibility to be a peacemaker. These are values that are not often included in Western views
of negotiation or consultation; however, we encourage the EPA to keep them in mind in finalizing

this document.

Sincerely,

Reginald K. DeFoe
Director, Fond du Lac Resource Management Division

c.c. Karen R. Diver, Chairwoman, FdL Reservation Business Commitice
Ferdinand Martineau, Jr., Secretary/Treasurer, FdL Reservation Business Committee
Chuck Walt, FdL Executive Direcior
Dennis Peterson, FdL Legal Counsel
Wayne Dupuis, FdL Environmental Program Manager
Darrel Harmon, Senior Indian Policy Advisor - EPA



TRIBAL EXECUTIVE COMMITTEE

P.O, BOX 305 « LAPWAL IDAHO 8354G « (208} B43-2052

January 14, 2010

Janice K. Dipietro

. U.S. Envirommental Protection Agency, 4104M
American Indian Environmental Office

1200 Pennsylvaniz Ave., NW

Washington, DC 20460

Dear Ms DiPietro:

The Nez Perce Tribe would like 10 thank you for the opportunity to provide comments and input
on the Environments) Protection Agency’s (EPA) efforts to formulate an action plan to comply
with President Obama’s memorandum on consultation and to formulate & tribal consultation
plan. The Nez Perce Tribe appreciates the efforts of EPA to implement a responsive
consultation policy with Indian tribes. Many decisions and actions by EPA. and jis regional
oifices have an impact on the sovereign rights of tribes and it is important that these decisioris
are made within a framework of consultation with the affected tribes. This will help insure that.
the federal government upholds and honors its trust responsibilities to all tribes,

The Nez Perce Tribe has participated in several consultations with ofhér federal agencies on this
issue including one held by the Department of Interjor in Portland, Oregon on December 9, 2000,
The Nez Perce Tribe is providing these written comments so that they may be considered by
EPA prior to it formulating = final actjon plan. EPA already has & good track record in working
with tribes and it is hoped that other agencies can follow EPAs lead in this area. The Nez Perce
Tribe has worked extensively with Region 10 on many issues including the suceessful air quality
program that is implemented by the Tribe. '

The Nez Perce Tribe has had an opportunity to make a preliminary evaluation of the drafi of the
EPA Region 10 Tribal Consultation Procedures and believes that this drafi is & very good -
foundation for how EPA should conduct consultation with tribes, The Nez Perce Tribe believes
that several of the components of the plan should be a part of any tribal consultafion plan. First
the plan provides a comprebensive definition 6f “tribal-consultation™ and. what actions by an
agency-or a tribe qualify as consultation. What is Just as important is how the draft plan clarifies
what actions should not be considered to be consultation. This is an important distinction that
should be made in any consultation plan. In addition, the plan outlines and explains the different
triggers for tribal consuliation. The description and categorization of the different triggers is
very thorough and helpful in making sure that all applicable actions by EPA that merit



consultation fall under the plan. Finally, the plan atiempts to address the situation of state
delegated programs. It should be noted that the Nez Perce Tribe recommend that the plan should
provide more detail and make sure that EPA does not relinquish its duty (o consult with tribes
simply because a program has been delegated to a state, Finally, the Tribe commends EPA for
having tribal specialists, tribal coordinators and tribal policy advisers on staff. These are
essenitial tools of any governmerial agency hoping to maintain a productive relationship with

tribes.

During the other consultations, the Tribe has heard many different ideas that it believes would be
useful in helping an agency with compliance with the consultation requirements of Executive
Order 13175, Those ideas include: | .

Having a dedicated liaison for tribes;

Having & dedicated resource page for tribes on a website;

Formulating & training program for employees regarding tribes and sovereignty of tribal
governments and the unique government to government relationship between tribes and
the federal government; and

4, Having regularly scheduled or annual consultations with tribes.

) R v

EPA has already implemented to good effect the first two suggestions. However, the Nez Perce
Tribe believes that ftems 3 and4 have some merit and if used would help EPA meet the
consultation requirements expressed in Executive Order 13175. Those items as well as the
general view of the Nez Perce Tribe on consultation are expressed below.

The importance of consultation cannot be overstated and can and should occur in different Ways.
The first step in consultation is need for proper notice. The amount of time needed to give notice
to tribes of EPA’s intent for consultation will depend on the number of tribes that are being
affected by a federal action. I a federal action affects all or a majority of Indian Country than it
would be necessary to provide as much notice as possible for travel arrangements. If the federal
action will affect a smaller ates, the notice can be shorter as long as the consultation comes prior
to any decision making. The elected officials for the Tribes should be involved with the
consultation. However, the Nez Perce Tribe has found #t very beneficial to have tribal staff work
“with corresponding federal employees to further define the issies that need 1o be addressed under
a federal action. In addition, the most effective consultation efforts in which the Nez Perce Tribe
have been involved are when the tribal elected officials are able to meet one on one with the
appropriate federal staff and have a two-way dialogue. .

~ An important element of this success can also be aitributed to the federal agencies having an
established tfibal liaison position. The importance of the role that such a person can play in
helping both parties navigate through the bureancratic maze that makes up the federal
government as well as an understanding of the tribal government process cannot be overstated.
The Tribe strongly supports EPA’s current used of these positions.

The Tribe also strongly supports any efforts by EPA to formulate and implement 2 training -
program for employees that will help educate and inform employees about tribal governments,
treaty rights and the federal trust responsibility of the United States to tribes. Such education



efforts will be beneficial and help strengthen the working relationship between tribes and EPA.
1t is important {o note that regional employees should also take the time fo learn specific
information about the tribes that are in & particular region, The natire and structure of & triba]
government can vary greatly from tribe to tribe. It is also important for an employee to be aware
of some of the cultural and history (both political and chronological history) of & tribe,

Ir: addition, it is important that EPA properly implement consultation anytime any federal action
will or could affect @ single tribe or Indian Country in general. Given the vast nature of treaty
reserved rights and the increasing work and responsibilities that have been assumed by tribal
governments, a presumption that a federal action will affect a tribe is the most prudent measure
an agency can take. Such a presumption will force a person making a decision 1o take the
analytical steps necessary 1o build a case that either supports or rebuts that presumption. In
doing this analysis it is important that more than just federal statutes are considered. A working
knowledge of tribal treaty rights, the Indian Trust Doctrine and Public Trust Doctrine and case
law interpreting those rights is imperative,

If the presumption is supported, it is then prudent to begin to directly involve the tribe or tribes
affected by the action at the earliest stage possible arid prior to any decisions being made.
Involvement at this stage will allow most tribes to begin to utilize its staff'to further assess and
evaluate what responses or actions are required from a tribal perspective. It is at this stage that
most obstacles or barriers can be identified that would likely affect the proposed federal action.
It also begins the collaborative process at the formation stage of the action before any decisions.

In contacting tribes for large consultations on issues or in requesting comments, some
preliminary atiention should be made to the manner in which the tribes are contacted about
consultation. It is important that any information that is being transmitted to tribes arrive to the
correct persons in a timely manner, Maintaining a current database of tribal leaders and the
primary contact information and procedures for each tribal government is important so that
information is not lost in the massive amounts of information. and mail received by tribes each

day. '
Finally, it would be helpful to develop with tribes alternative methods of hosting consultation
meetings to alleviate some of the travel burden, Some resources should be provided to help

tribes shoulder the travel burden as well as aide in establishing or promoting the technology of
video, computer or audio conferencing,

Hopefully these comments will prove useful to EPA while it formulates its zction plan regarding
consultation. Thank you again for providing this opportunity to provide comments.

Sincerely,

Samuel N. Penney
Chairman
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tribaj representatives and the EPA Region 10 Tribal Operations Committee. The purpose of this
revision is to provide more clarity and uniformity to the EPA Region 10 consultation process, as
well as strengthen shared understanding of how EPA Region 10 and tribes will engage in future

tribal consultations.

Document Supersession

These Region 10 Tribal Consultation Procedures supersede the 2001 EPA Region 10
Consultation Framework, as well as all EPA Regior: 10 individual program, sector, and unit/leam
consultation procedures, except policy and procedures of EPA’s Enforcement and Emergency
Response Programs. The document does not replace any individual EP A-tribal Memorandums
of Agreement, individual EP A-tribal consultation plans, or other types of specific agreements
that EPA Region 10 has previously negotiated with tribes.”

In the future, individual EPA Region 10 programs may develop more detailed sets of
procedures that support, but do not conflict, with this overarching set of procedures. For
example, the Region’s National Pollutant Discharge Elimination System (NPDES) Unit may
reissue program specific procedures to provide detailed guidance on the various types of actions
undertaken within that program. Future sets of supporting procedures will be attached to this

document in the appendix.

Definition of Tribal Consultation

EPA Region 10 recognizes that EPA and its regions, other federal agencies, and tribes
may sometimes interpret the term “consultation” differently. Officially, the EPA agency-wide
view is that all types of conununication with tribes might be considered components of the
consultation process. However, here in Region 10, we understand that most Region 10 tribes
consider consultation to only include planned, structured meetings between officials of EPA and
the tribe or their designees. In order to meet expectations and understandings of tribes within
EPA Region 10, the Region will use the term “tribal consultation” to refer to meetings, either in
person or via phone/video teleconference, between officials of EPA and the tribe or its designees,
which are planned, structured and understood by both the tribe and EPA as consultation.
Communjcations outside of consultation meetings may be part of the overall consultation process
but EPA Region 10 does not interprel these communications as the consultation in itself

In 2001, EPA Region 10 put forth a definition of tribal consultation that remains
appropriate today:

"Consultation” means the process of seeking, discussing, and considering the
views of federally recognized tribal governmenits at the earliest time in EPA

4 : .
Olher_fypes of agreements 5:0}1‘1d mclude cooperative agreements and/or an Administrative Order on Consent for

Remedial Investigation/Feasibility Study under the Comprehensive Environmental Response, Compensation, and

Liability Act (Superfund), which may include discussion of how tribal consultation cecurs for that particular project,



Regions 10's decisi on-making. Consultation generally means more than simply
providing information about what the Agency is planning to do and allowing
cornment. Rather, consultation means respectful, meaningful, and effective two-
way comnunication that works toward the gozal of consensus reflecting the
concerns of the affected federally recognized tribe(s) before EPA makes its
decision or moves forward with its action.’

EPA Region 10 may invite consultation from a single tribe or multiple tribes
simultaneously and these tribal consultation procedures apply to either situation. In the
interest of readability, from this point on, this document refers to consultation with a
single tribe although procedures outlined in this documnent also apply to consultations
involving multiple tribes.

Applicability to Federally Recognized Tribes in EPA Region 10

These EPA Region 10 Tribal Consultation Procedures apply consistently and evenly o
Region 10 interactions with federally recognized tribes. The U.S. Bureau of Indian Affairs
(BIA) maintains the list of al] federally-recognized tribes, Information from the section
“Determining when EPA will Invite Tribes to Consult” {pages 4-6) should be nsed to understand
what triggers an invitation to consult by EPA Region 10.

Working with Tribes without Federal Recognition Status

Some tribal groups within EPA Region 10 do not have forma! federal recognition as
tribes. EPA will normally respond to requests for communication from these tribal groups and
will sometimes initiate communication; however, these communications will not constitute tribal

consultation.

Communications Outside of Tribal Consuliation — Effective Working
Relationships

While this document focuses on government-to-government consultation between tribes
and EPA, the value of other types of communication between EPA and tribes can not be over-
emphasized. Most tribal-EPA communications take the form of miformation sharing, technical
discussion, and joint planning, and involve staff and management of both EPA and a tribe.
These exchanges generally improve the ability of EPA to work in partnership with tribes to
protect the environment and human health,

EPA Region 10 has invested significant resources into strengthening its communication
on tribal issues, both internally and with tribes. The Region encourages internal communication
between the program offices through the Tribal Specialist Team and has developed initiatives

32001 U.S. Environmental Protection Agency - Region 10 Tribal Consultation Frameworic



such as the North Siope Communications Protocol, which provides EP A Region 10 staff with
communication guidelines to support meaningful invelvement of the Alaska North Slope
communities in EPA decision-making. Additionally, EPA Region 10 has helped organize
working groups on specific environmental issues with tribes, and the Region supports and co-
chairs the Regional Tribal Operations Committee, to improve exchange of information all

around,

When EPA and tribes are effectively communicating, in an early, meaningful way,
conflict is reduced or avoided and in some cases tribal consultation may not be needed.
Although EPA Region 10 sends an invitation to consult letter on actions that may affect tribes, a
tribe may decide to decline the invitation or elect not tc respond if it determines its interests have
been addressed through early meaningful involvement. If tribal consultation is still needed,
earlier communications will still bolster the consultation dialogue as both sides will better
understand how to communmnicate with one another and how to balance the views and interests of

all.

Communications with tribes should be documented by EPA Region 10 staff and shared
with other relevant staff within EPA Region 10 when appropriate, so that everyone can be
informed and benefit from knowledge gained and lessons learned.

. Tribal Consuliation Procedures

Guick Reference Flowcharl — Tribal Consultation Action Steps

IProcess flowcharts for EPA iitiated consultation and tiibal initiated consultation will be
included]

Determining when ERPA will Invite Tribes to Consult

It is EPA Region 10°s policy to extend an invitation to tribes 1o consult when it
anticipaies or proposes an EPA Region 10 action that could potentially affect a federally
recognized tribe. EPA defines “actions” as final regulalory decisions or final policy decisions,
not necessari]y every step taken within a decision-making process. For example, EPA will offer
congultation on issuance of a permit where it holds regulatory authority; however it need not
offer consultation en all of the correspondence it writes as part of that permit decision.

At the beginning of a proposed project or action, a designated EPA program staff
member, hereafter referred to as the Project Lead, should make an initial determination whether a
tribe or multiple tribes might be affected by the action. The following factors should be
considered when determining whether EPA Region 10 will extend an invilation 1o consuli:
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Geographic Triggers
¢ action on or adjacent to Indian Country or an Alaskan Native Village, or nearby if the
action could potentially affect & tribe’s resources, rights, or traditional wey of life
¢ action within the “usual and accustomed areas” of g federally recognized tribe that could
potentially affect a tribe’s resources, ri ghts, or traditional way of Jife

Tribal Resource Triggers
¢ action that may impact treaty-reserved résources of a irtbe
¢ action that may impact the cultural, traditional or subsistence resources of a tribe or a

tribe’s traditional way of life

Tribal Ownership Triggers
¢ action related to a facility owned or managed by a tribal government, except during
cerlain stages of the EPA enforcement process (sec Appendix B for EPA and EPA
Region 10 Enforcement Procedures in Indian Country)

Policy, Rulemaking, and Adjudication® Triggers
¢ changes to EPA regional policy that affect tribes, especially when policy is specifically

about tribes (e.g. tribal policy)
¢ rulemaking or adjudication by EPA Region 10 that may affect tribes or their rights or

resources

The Pro;'eci Lead may review maps of federally recognized tribal government Jocations,
Indian Country’, “usual and accustomed” areas’, Alaska Native Village locations, and Alaska
Native Corporation lands to assist in the initial determination of whether a tribe or multiple iribes
might be affected by the action. Natural resource and subsistence maps, and other maps
depicting tribal use areas, may also be reviewed if available. Links to some of these resources

can be found in Appendix C.

However, one canmot rely solely on maps to adequately assess whether a tribe might be
potentially affected by an EPA action because most traditiona) use areas of tribes within EPA
Region 10 are not mapped. For example, a tribal family’s berry picking or hunting/fishing areas
may not be well known to others, especially to those outside of the tribe. The Project Lead
should work with the EPA Tribal Coordinator’ assigned to that particular tribe to determine

¢ Adjndication actions include program delegation and setting of environmenta) standards {e.g. water guality
standards), ‘

"In 1948 Congress codified the definition of “Indian Country”...means (a) all land within the limits of any Indian
reservation under the jurisdiction of the United States government, notwithstanding the issuznce of any patent, and
including rights-of-way running through the reservation, (b} al! dependent Indian communities within the borders of
the United States whether within the original or subsequently acquired lernitory thereof, and whether within or
without the limits of a state, and {¢) all Indian allotments, the Indian titles to which have not been extinguished,
including rights-of-way running through the same (18 U.S.C, §115D), .

¥ In some cases, tribes not only hold reserved fishing, hunting and gathering rights within reservation areas but also
relain rights in ceded territories thaf were their “usual and accustomed” hunting, fishing or gathering places.

? A list of Tribal Coordinators and the tribes they work with ¢an be found at:

htip/fvosemite.epa.goviR ] 0/tribal. NSF/webpage/tribal+coordinators.




 NEZ PERCE TRIBE
GUIDANCE ON GOVERNMENT-TO-GOV ERNMENT CONSULTATION

As afiduciary, the United States and all its agencies owe & trust duty to the Nez Perce Tribe and
other federally-recognized tribes. See United States v, Cherokee Nation of Oklahoma, 480 U.S.
700, 707 (1987); United Staies v. Mitchell, 463 U.S, 206, 225 (1983); Seminole Nation v. United
States, 316 U.S. 286, 296-97 (1942). This trust relationship has been described as “one of the
primary cornerstones of Indian law,” Felix Cohen, Handbook of Federa] Indign Law 221( 982),
and has been compared to one existing under the common law of trusts, with the United States as
trustee, the tribes as beneficiaries, and the propety and natural resources managed by the United
States as the trust corpus. See, e.g., Mitchell 463 U.S. at 225,

The United States® trust obligation includes a substantive duty to consult with-a tribe in decision-
making to avoid adverse impacts on Ireaty resources and a duty 10 protect tribal treaty-reserved
rights “and the resources on which those rights depend.” Klamaih Tribes v, US., 24 Ind. Law
Rep. 3017,3020 (D.Or. 1996). The duty ensures that the United States conduct meaningful
consultation “in advance with the decision maker or with intermediaries with clear authority 1o
present tribal views to the ... decision maker.” Lower Brule Sioux Tribe v. Deer, 911 F.Supp
395,401 (D. S.D. 1995). :

Further, Executive Order 13175 provides that each “agency shall have an accountable process to
ensure meaningful and timely input by tribal officials in the development of regulatory policies that
have tribal implications.” According to the President’s April 29, 1994 memorandum regarding
Government-to-Government Relations with Native American Tribal Governments, federal

agencies “shall assess the impacts of Federal Government plans, projects, programs, and activities
on iribal trust resources and assure that Tribal government rights and concerns are considered
during the development of such plans, projects, programs, and activities.” Asa result, Federal
agencies must proactively protect tribal interests, including those associated with tribal cuiture,
religion, subsisience, and commerce, Meaningful consultation with the Nez Perce Tribe is a vital
component of this process. ‘ g '

‘Consultation is the formal process of negotiation, cooperation, and mutual decision-making
between two sovereigns: the Nez Perce Tribe (NPT} and the Uniied States (including all federal
agencies). Consultation is the process that ultimately leads to-the tevelopment of a decision, not
just a process or a means to an end. The most important component of consultatior is the
uitimate decision.

Consultation does not mean notifying the Tribe that an action will occur, requesting written
comments on that prospective action, and then proceeding with the action. In this scenaric the
decision is not affected. “Dear Interested Party” letters are nof consultation. It is equally
important to understand that as a sovereign government, a Tribe may elect not o conduct
government-to-government consultation or may decide to limit the scope of their consulia¥ion as

needed.



Objectives of Consultation:

1. Assure that the Nez Perce Tribal Executive Committee (NPTEC) understands the
technical and legal issues necessary to make an informed policy decision;

2. Assure federal compliance with treaty and trust obligations, as well as other applicable
federal jaws and policies impacting tribal culture, religion, subsistence, and commerce;

3. improve policy-level -&ecision_»making of both NPTEC and federal government;

4, Bilateral decision-making among two sovereigns (co-management of resources);

5. Ensure the protection of NPT resources, cultﬁre, religion, and ecbnbmy;

&. Ensure compliance with tribal laws and policies;

7. Develop and achieve mutual decisions through a complete understanding of technical and

legal issues; and
8. Improve the integrity of federal-tribal decisions.
Process of Consultation:

Consultation works through both technical and policy-level meetings to differentiate between
technical and policy issues allowing for proper technical level staff consultation and then policy-
level consultation for those issues that remain unresolved or for those issues that are cleatly only
resolvable at the pohcy level. Consultation is the process of coming 3o common understanding of
the technical and legal issues that affect, or are affected by, a decision and then using this
understanding to formulate a decision.

‘Meaningful consultation requires that federal agencies and Tribes their understand respective toles
and have a basic understanding of the legal underpinnings of the government-1o-government

. relationship, including the responsibility of the federal government under the Trust doctrine, In
addition, federal agencies will benefit from some understanding of tribal culture, perspectives,
world view, and treaty rights. Tribal governments must understand the policy decision-making
authority of the federal agency. Tribal governments must understand the non-tribal politics of the
federal agency decision that consultation will affect.

In these examples, it is critical 10 note that a tribal government cannot understand the polities of
the federal agency decision without personal communications. Shmilarly, the federal agency
cannot understand the Tribe’s 1ssues and concerns:unless agency staff met with the Tribe 1o
discuss those issues and concerns. Without communication, consultation is meaningless and
mutual decision is difficult or impossible.

The consuliation process works like this:



I Federal agency contacts NPTEC or is appointed point-of-contact 1o notify of an
impending project proposal or 1o conduct an activity that may or may not impact a tribal
Tesource.

2. NPTEC responds back that this issue is important and that it would like to initiate
consultation. NPTEC requests federal agency technical experts meet with tribal technical
staff (or NPTEC requests a policy level meeting). ’

3. Consultation has been initiated, Technical staffs meet. Technical and legal issues are
discussed; the result is that tribal staff understand the proposal and federal agency staff
understand at te¢hnical level why this proposed activity is of concern to the Tribe. This
allows respective technical staff to brief respective policy entities and 1o provide informed
opinions and recommendations. - '

4 Tribal staff briefs NPTEC. Consuliation is initiated between policy-level decision-makers
from both the Tribe and the federal agency, '

5. Additional meetings are held, if necessary, leading up to the decision.

6. Federal agency and Tribe formulate a decision, Assurances are made that the decision is
consistent with federal laws and tribal laws and policies. This means the decision is
consistent with applicable natural and cultural resource laws and policies. For the NPT
specifically, it means the decision protects the resources to which the NPT has specific
treaty-reserved rights and enables continiied practice of tribal religious, cultural, and
subsistence activities. ‘ "

These steps may be-adapted to suit the needs of the decision-making process leading 10 the
formulation of a decision.



MEMORANDUM - FOR IMMEDIATE RELE ASE: Janvary 12,2010
From: Lisa P. Jackson, Administrator
To: All EPA Employees

Caileagﬁes

Almost one year agn, I began my work as Administratar. It has been & deeply fulfilling 12 months and a
wanderful homecoming for me. As ow first year together draws to a close, we tust tiow look to the tasks
ghead.

In my First Day Memo, I outlined five priorities for my time as Administrator, We have made encrmous
strides onall five, and our achievemerts reflect your hard wotk and dedication By warking with our
sendat policy team, listening to your input and learning from the experiences of the last 12 manths, we
have grengthened our focus and ex panded the list of pricrities. Listed below are seven key themes to
focus the work of our agency.

Taking Action on Climate Change: 2009 saw historic progyess in the fight against cimate change, with
a range of greenhouse gas reduction inftiatives. We must contirnie this critical ffort and etsure
compliance with the law. We will contitmie to support the Presiderd snd C ongress in enacting clean
energy and climate legislation Using the Clean Adr Act, we will finalize our mobile source rules and
provide a framework for contimedimprovements inthat sector. We will build on the success of Enst gy
Ster to expand cost- saving energy conser vation and efficiency programs. And we will continue to
develop comm ot sense solutions for reducing GHG emissions from lar ge stationary sowrces like powrer
plants, I all of this, we must also recognize that climate change will affect other parts of owr core
mission, such as protecting air and water quality, and we must include those considerations in owr future

plans,

Improving Aty Oualiy: Arerican communities face serious health and environmental challenges from
air pollution We have already proposed stronger ambient air quality standards for czone, which will help
millions of American by eathe easier andlive healthier. Building onthed, EPA will develop &
comprehensive strategy for a cleaner and more efficient power sector, with sirong but achievatle
emisson reduction goals for SOz, NOy, mercury and other air toxics. We will strengthen our ambiert aiy
quality standards for pollutants such as PM, SO, and NO; and will achieve additional reductions in air
toxics from a range of industrial facilities. Impr oved monitaeing, permitting and enforcement will be
critical building blocks for air quality improvement.

Assuring tha Safidy of Chemicals: One of my highest ptiorities isto meke significant andlong overdue
progress inassuring the safety of chemicalsin our products, our erwironment and our bodies. Last year
armounced principles for modernizing the Toxic Substances Control Act. Sepatately, we ate shifting
EPA’s focusto address high-concern chemicals and filling data gaps on widely produced chemicalsin
commerce. At the end of 2009, we released our first-ever chemical management plans for four groups of
substances, and more plans are in the pipeline for 2010. Usng our sreamlined Integrated Risk
Information System, we will contitiae strang pr ogress toward rigorous, peer-reviewed health assessments
on dioxins, arsenic, formaldekarde, TCE and other substances of concern

Cleming Up Our Conmuunittes: 1n2009 EPA made strang ¢leamp progress by accel erating our
Supetfund program and confronting significant local environmental challenges like the asbestos Public
Health Emer gency inLibby, Mortana and the coal ash spidlin Kingston, Termessee. Using all the tools &
owr disposd, induding enforcement and compliance efforts, we will continue to focus on making safer,

1
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heslthier communities. I am committed to maximizing the potential of owr brownfields progrem,
particularly to spur environmertal clearmap andjob creation in disadvantaged communities. We are also
developing enhanced strategies for risk reduction in ow Superfund program, with stronger partnerships
with stakeholders affected by our cleatnaps.

Projacting America’s Faers: Americe’s waterbodies are imperiled as never before, Water quality and
enforcement programs face complex challenges, from muatrient loadings and tarmwater runcff to
irrvasive species and drinking water contaminants. These challenges demand both traditional and
innovative strategies, We will continue comprehensive watershed protection programs for the Chesapeake
Bay and Great Lakes. We will initi ate teasures to address post-construction runcff, water quality
impairmert from swface mining, and stronger drirking water protection Recovery Act funding will

ex pand canstructi on of water mfrastructure, and we will work with states to devel op nutrient limits and
launch an Urban Weters initiative. We will also revamp enforcement sirategies to achieve greater

commpliance across the board,

Expanding the Conversation on Envirovmaitalism and Working for Environmental Fustice: We have
begun a new era of outreach and protection for commurities histori cally underrepresented in EPA
decision-making We are building strong working relati onships with tribes, communities of colet,
econori cally distressed cities and towns youngpeople and others, but thisisjust a start. We must
indude envir anm ental justice principles in all of owr decisions. This is an area that calls for innovetion
and bold thinking, and [ am chaflenging all of ow employees to bring vison and creativity to our
programs. The protection of vulnerable subpopulations is & top priority, especially with regardto
childrenn Our revitalized Children’s Health Office is bringing a new energy to safeguer ding children
through all of our enforcemert eff arts. We will ensure that children’s health protection contirmes to guide

the path forward

Buiding Strong Sinte and Tribal Porinesships: States and tribal nations bear important responsibilities
for the day-to-day misson of environmental protection, but decliningtex revermies and fiscal challenges
are pressuting state agencies and inibal governments to do more with fewer resources. Strong
parinerships and accountability are more important than ever. EPA must do its part to suppart state and
tribal capacity and through strengthened oversight, ensure that programs are consistently detiversd
nationwide. Where appropriste, we will use our own expertise and capacity to balster state and tribal
effarts.

We will also focus onimproving EPA’s irtemnal operations, from performence measures to agenicy
processes, We have a complex or ganization -- whichis both an asset and a challenge. We will sitive to
ensure that EPA is a wotkplace worthy of our top notch warkforce. Our success will depend on
suppotting innovation and ct eativity in both what we do endhow we doit, and] encourage everyone to

be part of constructively improving our agenty.

These priceities will guide our work in2010 andthe years shead They are built around the challenges
and opportunities inher et in owr missionto protect human health sndthe environment for all Americans,
We will carry oul our mission by respecting owr core values of science, transparency and the rule of law. |
have unlimited confidence in the talent and spirit. of ow warkforce, and] will lock to your ensrgy, idess
and passion in the days ahead I know we will meet these challenges head o, as ane EPA,

Sincerely,
Lisa P. Jackson
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Tribal Air

You are here: EPA Home  Tribal Air  Basic Information

Basic Information

EPA's Office of Air and Radiation (OAR) recognizes the primary role of tribes in protecting air
resources in Indian country. Indian tribes have express authority under the Clean Air Act

Tribal Authority and the Clean Air Act

The Tribal Authority Rule, or TAR, is the key to tribal implementation of the Clean Air Act.
The TAR identifies those provisions of the Clean Air Act for which it is appropriate to treat
eligible federally-recognized tribes in the same manner as a state (TAS). The TAR also
defines the eligibility requirements for a tribe to apply to participate in many Clean Air Act
programs. In addition, the TAR describes the kinds of financial assistance available to tribes

interested In pursuing an air quality program.

Voluntary Programs
Many tribes also participate In voluntary network monitoring efforts, monitoring for visibility,

as well as for pollutants such as ammonia and mercury, and wet and dry acld deposition.

A number of tribes are also pursuing voluntary programs to implement non-Clean Alr Act
activities that protect the health and welfare of their communities and citizens. These include
smoke management programs, often conducted in cooperation with air quality agencies in
surrounding states; indoor air quality programs, addressing issues like environmental
tobacco smoke and mold; replacing woodstoves with much cleaner new models; and many
tribes have tested homes in their communities for radon and one tribe has implemented a
diesel retrofit program. :

The EPA and tribal governments have also successfully collaborated in the past to provide
lower emitting diesel vehicles and school buses to tribal nations. The Diesel Emissions
Reduction Program (authorized by Title VII, Subtitle G Sections 791 to 797 of the EPAct
2005) enables EPA to offer awards to eligible organizations and entities to fund projects that
achieve significant reductions in diesel emissions from on-highway or non-road sources.

The EPA will start to accept applications for fiscal year 2009 DERA grants in spring 2009, EPA
encourages tribal governments to apply for eligible grants to help tribes improve air quality
and protect tribal health. Please visit http://www.epa.gov/cleandiesel/grantfund. htm for
information and the latest news on the application process and timeline for DERA fiscal year

2009 grants.

The American Recovery and Reinvestment Act of 2009 includes $300 million to support ciean

diese] activities. Please visit
http://www.epa.gov/otag/eparecovery/index.htm for additional information,

Tribal Implementation Plans
Although not required to do so, a tribe with TAS eligibility may develop its own air quality

htip:/fiwww.epa.gov/air/tribal/back grnd.htm] 1/7/2010
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control plan, called & Tribal Implementation Plan (TIP), for approval by EPA. A TIP enacted
by a tribal government and approved by the EPA is legally binding under both tribal and
federal law and may be enforced by the Tribe, EPA, and the public.

Besides TIPs, there are other Clean Air Act programs for which tribes may receive approval or
delegation, such as Title V permit program, New Source Performarnice Standards, and
National Emission Standards for Hazardous Air Pollutants,

Technical Assistance and Air Program Resources
OAR provides technical assistance and air program resources to help tribes build their tribal

program capacity directly through headquarters and Regional Offices, as well as through
Northern Arizona University’s_Institute for Tribal Environmental Professionals which provides
air quality training and technical assistance to tribes. QAR is also developing federal
programs like the Tribal New Source Review rules, that will help EPA address air quality
problems in Indian Country in cases where a tribe may be unable to do so themselves.

Tribal Air Quality Management Progress

In 2008, the good work of tribal air quality program management continued;

98 tribes were receiving air grant support;
68 tribes were monitoring air quality and reporting data to EPA’s Air Quality System;

25 tribes are implementing programs to address toxic air pollutants

1 tribe completed & diesel retrofit project, and 2 others undertook other projects to

address diesel emissions '

+ 11 tribal governments and organizations participate in the "Communities in Action for
Asthma Friendly Environments” Network.,
http://fwww.asthmacommunitynetwork.org/communityprofiles.aspx

* 3 tribes received grants to assess radon gas in homes, and 16 tribes participated in

the radon testing program to evaluate radon levels in tribal housing

38 tribes have completed inventories of emissions sources on their reservations; and

+ Over 50 tribes participated actively in Regional Planning.Qraanizations.

" & = x

In addition, 30 tribes have received eligibility determinations {TAS) under the Tribal Authority
Rule; two tribes have been approved to implement TIPs to address air quality issues on their
reservations, with several more under development; and, one tribe has received permission
(under Ciean Air Act Part 71) to implement a Title V operating permit program for their

reservation.
More tribal environmental professionals receive training In various aspects of air quality
management and take further steps toward the development of comprehensive tribal air

guality programs with each passing year. In addition, tribal officials and the National Tribal
Air Association continue to participate on the national level through policy workgroups and

advisory committees.

For more information on EPA Tribal Programs, visit EPA's American Indian Environmental

hitp://www.epa.gov/air/tribal/backgrnd him] 1/7/2010
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9, 35, 49, 50, and 81
{OAR~FRL-5964--2]
RIN 2060-AFT9

Indian Tribes: Air Quality Planning and
Management

AGENGY: Ernwvirormental Protection
Agency (EPA),
ACTION F mal rule,

sUMMARY: The Clean Au Au {C,.r’\f'\}
directs EPA to promulgate regulations
specifying those provisions of the Act
for which it is appropriate 1o treat
Indian tribes 1 the same manner as
swates, For those provisions specified, a
tribe may develop and implemerst one
or more of {ts own air quality programs
under the Act, This final rafe sets forch
the CAA provisions for which itis
appropriate to treat Indian tribes in the
same manner as states, establishes the
reguirements that Indian (ribles mus!
racet il they chuose to seek such
treatment, and pravides for awards of
foederal financial assistance 1o ribes Lo
adddress alr quality problems.
EFFECTIVE DATE: March 16, 1998,
FOR FURTHER INFORMATION CONTACT:
David R LaRoche, ()!Tim of Alr and
Radiation (OAR 6102), U.S
Envirerumental Pr otecuuu f\smu( y, 401
M Street, 5. W., Washington 1.C. 20460
at (202} 260-7652.
SUPPLEMENTARY INFORMATION!
Supporting information used in
developing the final rule is contained in
Docket No, A-03-3087. The docket is
avaitable for public inspection and
copying between 8:30 a.m. and 3:30
p.mi. Monday through Friday, at TPA's
Aldr Docket, Room M-1500, Waterside
Mall, 401 M Street SW, Washington,
N.C. 20460, A reasonable fee may be
charged for copying.

This preamble is organized according
1o the following outline:
1. Background of the Final Rule
H. Analysis of Major Issues Raised hy

Conumentors

A Jurisdiction

1B, Severcign nmunity and Citizen Suit

C. Adr Prograny Insplamentation i Indias

Cauntry
. CAA Sactions 1 1O{) (1Y and 5020d) (3)
Authority
131, Significant Changes fron the Proposed
Regidatjons

IV, Miscellaneous

A, Executive Opder (EQ) 12866

B. Repudatary Flexibility Act (RIFA)

C. Exceutive Order (RO} 12875 and the
Unfunded Mandates Refenn Act (UGMRA)

1, Paperwork Reduction Act

I Submissian to Congress and the General
Accounting Office

i !Backgmund of the Final Rale

Sumimary of lssues Raised by the
Proposal

EPA proposed rules on August 25,
1594 (69 FR 43956) 1w implement
section 301(d) of the Act. The proposal
eliclted many comments from state and
tribal officials, private industry, and the
general public. A total of 69 comments
were received, ol which 44 were from
tribes or tribal vepresentatives; 13 from
state and local government(s or
associations; 10 from industry
{primarily utitities and mining); and, 1
from Department of Energy (DOE) and |
from an eavironmenmal interest group in
Southern Califormia, The wribes and
several other commenters generally
express support for the proposed rule
and the delepation of CAA authority 1o
eligible tribes to manage reservation air
resources. Tribes especially urge EPA (0
expedite the finalization of this rule to
enable tribes to bepin to implement their
air quality manigernent programs ancl
encourage EPA 1o recognize that the
development of wibal air programs will
be an evolving process requiring both
Hme and significant assistance from
EPA.

Maost of the (ribal commenters express
concern with the Inclusion of the citizen
st provisions which, they believed,
effected a waiver of their sovereign
Immunity: they recommend that this
provision be deleted in the final rale.
This is a mujor issue for tribes, State and
local governmoent and industry
commenters are primarily concerned
that the proposed rule would create an
unworkable scheme for implermenting
tribal air quality programs, and many of
these comunenters question the scope of
tribal repulatory jurisdiction,

Responses te many of the corments
related Lo issues of jurisdiction and
sovereign immunity are incloded in
sections LA and ILB in the analysis of
comments helow. Responses 1o
comments on the issues raised
concerning federal implementation in
Indian country are addressed in sections
1LC and TLD of this document. All otlier
comnments are addressed ina docament
entitled "response to comuments™ that
cart be fourud in the docket for this rule
cited above.

11, Analysis of Major 1ssues Raised by
Commenters

A furisdiction

1. Delegation nf( AA Authority to
Trihes

It is a setded point of law thar
Congress may, by statute, expressly
delegate federal awthority 10 a tribe,
United States v. Mazurie, 419 LS. 544,

Jueisdiction.”

(1971 )). See also South Dakora v,
Bmul«u:d 113 5. QL 2308, 2319-20
(£993); Brendale v, Confederated Tribus
and Bands of the Yakima Indian
Nation. 492 115, 408, 426-28 (1989
{White, |, for four Justice phuratity),
Such a delegation or grant of authority
can provide a federal statutory source of
tribal authority over designated areas,
whether or not the tribe’s inherent
authority would extend to all such
areas, In the August 25, 1994 proposed
tribal authority rale, EPA set forth lis
interpretation that the CAA 35 a
delegation of federal authority, 10 tribes
approved by EPA 1o administer CAA
programs in the same manner as states,
over all air resources within the exterior
boundaries of & reservation for such
programs, Today, EPA is finalizing this
approach. This grant of authority by
Congress enables eligible tribes o
adldress conduct refating to air guality
on all fands. including non-Indian-
awned fee lands, within the exterior
houndaries of a resesvation,

EPA's position that the CAA
constitules a statutory grant of

Jjurisdictional authority to tribes is

consistent with the language of the Act,
which authorizes EPA 1o treat a tribe in
the same manner as a state for the
regulbation of “air resources within the |
exterior boundaries of the reservation or
other areas within the tribe's

CAA section 301 {d)(2)B).
EPA helfeves that this statutory
provisior, viewed witlin the overal!
framework of the CAA, establishes a
tertitorial view of tribal jurisdiction and
authorizes a tribal role for all air
resources within the exterior boundaries
of Indian reservations without
distinguishing among various categories
of on-reservation land. See also CAA
sections 110{o), 164{),

In light of the statutory Janguage and
the overall statutory scheme, EPA is
exercising the rulemaking authority
entrusted 10 i1 by Congress (o implement
the CAA provisions granting approved
tribes authority over all air resources
within the exterior boundaries of a
reservation, See generally Chevron
USA, Inc v NRDC, 467 1.5, 837, 842~
5 (1984). This interpretation of the
CAA as penerally delegating such
authority 10 approved tribes is also
supported hy the legislative history,
which provides additional evidence of
Long:vssmnrll jntention regarding this
Issue. See S, Rep. No. 228, 10)st Cong..,
st Sess, 79 (1989) (“the Act constitutes
an express delegation of power to Indian |
tribes 10 administer and (-nfouo the
Clean Afr Act in Indian fands” {ciation
1o Brendale omitted)}) (hereinafier
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referred Lo as “Senate Rvp(m .3 EPA
also believes this territorial approach o
air quality regulation best advances
rational, sourkl, air quality manapement.

fa) Support for the delegatior
approach, Tribal commenters and
several industry commenters support
EPA's interpretation that the CAA
constitutes a delegation of
Congressional authority to eligible tribes
w implement CAA programs aver their
entire reservations, Nunierous tribal
communtears assert that EPA's (erritoriad
detepation approach is consistent with
federal Indian law and the intent of
Congress as expressed in several
provisions of the CAA, Several tribal
commenters note that, while wribes have
inherent sovereign authority over all air
resources within the exterior boundaries
of their reservations, EPA should
finatize the delegation approach to
avaid case-hy-case Hitigation concerning
inherent authority and o eliminate the
disruptive potential of a
“checkerboarded” patern of tribal and
state jurksdiction on reservations.
Several (ribal commenters assert (hat the
delegation approach is compelled by the
language of the CAA and federal Indian
Taw principles. Ope tribal commenter
states that the delegation approach is
consistent with the faderal governmeri’s
trust responsibitity w federally-
recognized Indian ribes.

{13} Sratutory Interpretarion. Several
state commenters assert that the CAA
does not constituie an "express
cempgressional delegation” of authority
1o tribes as required by the Supreme
Cowrt's decisions in Monana v. United
Srares, 460 ULS, 544 {1981) and
Brendale, 452 1.5, 408, Several state
and industry commenters dispute EPA's
interpretation of CAA section
3010 (2)(13), which states that EPA may
treal o tribe in the same manner as a
state if, among other things. “the
functions w be exercised by the Indian
tribe pertain to the management and
protection of alr resources within the
exterior houndaries of the reservation or
other areas wﬂhm the tribe’s
)uns(la(n(m One commenter asserts
that the “or™ in “or other areas within
the ribe’s jurisdiction” means that
treatment of a state s authorized for a
1ribe as to air resources over which the

FFurther, (s a well-estabiished principie of
stiutory constiuction tat statates sheuid be
constraed lherally in favor of Indicm, with
ambiguons provistons interpreted Inways that
benefie tribes. Couny of Yakime v, Confederared
hn')e x and Bandys of the Yakima Indionn Nation, 112
S.01, GBS, G923 (1992), In addition, statutes should
Im interpretid so as t comport with tibal
sovereigny and Lhe federal poticy of encouraging
irthal incdependence. Kamah Navajo Sehool Boad,
e . Bureau of Revente of New Mexice, 458 U5,
B3Z, 846 (1987,

tribe has jurisdiction, whether or not
those areas fall within its reservation
boundaries, In other words, tribes
woukd not necessarily have jurisdiction
over all sources within reservation
boundaries. The conunenter states that
EPA has improperly read (1)(? “or'in
section 30T 2B} as an "and.”

EPA believes the plair meaning of
section 301{A){2) (B) is that a tribe can
implement a CAA program for air
resources it (1) the air resources are
within a reservation: or (2) the air
resources are within a nos-reservation
area over which the tribe can
demanstrate jurisdiction. The most
plausible reading of the phrase “within
®F % the reservation or other areas
within the tribe’s jurisdiction' is that
Congress intended to grant to an eligible
tribe jurisdiction over its reseevation
without requiring the tribe (o
demonstrate its own Jurisdiction, but to
require @ tribe o demonstrate
Jurisdiction over any other areas, Lo,
noresgrvation areas, over which it
secks 10 implement a CAA progrant,
Linder section 30H{d)(2)(8}, eligible
tribes may be treated In the same
mangser as states for protecting “air
respurces” within “the reservation’ or
in "other areas within the tibe's
jurisdiction.” Both the term
“reservation” and the phirase “other
areas within the tribe's jurisdiction”
madify the phrase “air resources.” In
addition, i(is clear from the structure of
the provision and the CAA and
legislative history taken as o whole thi
the phrase “within the tribe's
Jurisdiction”™ modifies the phrase “other
argas” and not the term “reservation” or
the phrase “air resources,” I Congress
intended to require (ribes 1o
demonstrate jurisciction over
reservations, Conpress would have
stmply stated that EPA may approve a
tribat program only for air resources
over which the tribe can demonstrate
Jjurisdiction.®

One commernder states that EPA's
irerpretation of CAA section
30HA)(2)(B) has made CAA section
301 (A ), which allows EPA to
administer provisions of the Act directty
il treatment of a tribe as identical to a
state is found to be “inappropriate or
administratively infeasible.” extraneous,

e

entrary 10 the commented's assertion, EPA does
not interpret the “or” s section as an el
I tise "o were an Tand” under section 301&02)
EPA would be authorized o approve a wibal
program “only 57 the funcgons 1o be exerclsed by
the tribe periin o air resources that gse both
within a reservation and withiln non-reservation
areas aver which the tribe can demonstzate

Junisdietion. This interpretation js nonsensical,

Moresver, nothihng bythe Act o egislative history
suggests that Congress intended 10 JimH so severely
the undverse of ibes oligibbe Tor CAA programs.

The cormmenier asserts that if CAA
section 301{D2HB) is a delegation of
authority to a tribe, EPA would never
have cause to find treatment of a tribe
as & slate Vinappropriste or
administratively infeasible.” EPA
disagrees that its interpretation has
made section 301 {d} (2){B) super(iuous
hecause, even with the defegation of
federal authority o tribes for reservation
aress, it 1S not appropriate or
administratively feasible o treat tribes
as states for all purposes. In such cases,
section 301 {d} {4} allows EPA, through
rulemaking, to “directly administer
such provisions |of the Act] so a5 1o
achieve the appropriate purpose’” either
by tailoring the provisions 1o tribes or
conducting a federal program.

An industry commerniter states that
CAA section 110{0}, which provides
that when a tvibal tmpiementation plan
(1P} becomes effective under CAA
section 301(d) “the plan shall become
applicable to all areas (except as
expressly provided otherwise in the
pian) bocated within the exterior
houndaries of the reservation * = 7
does not support EPA’s interpretation of
the CAA as a delegation because section
11O} is only applicable to plans EPA
approved pursuant to regulations under
section 3071(c).

EPA believes that section 110(0)
recognizes that approved tribes are
authorized w exercise authority over @il
areas within the exwerior boundaries of
a reservation for the purposes of TIPs,
EFA notes that the commenter omiued
the following remaining language in the
quoted sentence from CAA section
110{0): Mocated within the exterior
boundaries of the reservation,
notwithstanding the issuance of any
patend and including rights-of- way
running through the reservation,” EPA
hedieves that this additional language
makes clear that TIPS may apply (o all
areds within the exterior boundaries of
reservations. EPA believes that the
phrase “except as expressly provided
otherwise in the plan’ refers o a
situation where a tribe seeks (o have its
TIP apply only 1o specific areas within
@ reservation,

Anindustry commenter siates that the
CAA does not depart from other
( ongressionat provisions regarding

“ereatment us a state” in the Clean
Water Act {TWA) and the Safe Drinking
Water Act (SDWA) and EPA has already
cdetermined that these other statwes do
not constitute a delegation of suthority
1o wibes. EPA notes that the CAA
“weatment as a state’” provision is
notably different from the SDWA
Ctrestment as a state” proviskon,
Compare CAA §301(dH2) {'the
functions to be exercised by the Indian
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tribe [maust] pertain to the management
aned protecion of air resources within
the exterior boundaries of the
reservation or other areas within the
tribe’s jurisdiction”) with SDWA
§ 1451 (DY (1HB) ("the functions to be
exercised by the Indian tribes [must bel
within the area of the Tribal
Government's jurisdiction’). In
addition, although CWA section 518{e)
and CAA section 301H{d) both contain
lanpguage regarding tribal programs over
“Indian reservations,” EPA believes that
the overall statutory scheme and
legislative history of the CAA represent
a clearer expression than that of the
CWA that Congress intended (o
effectuate a delegation to tribes over
reservarions.® EPA notes that, except for
the provisions in CWA section 518(e)
and SHWA section 1453{D) (1)), the
Water Acts do not otherwise indicate
what areas are subject to tribasl
regulatory authority. By comrast, several
provisions of the CAA expressly
recognize that tribes may exercise CAA
authority over all areas within the
exterior boundaries of the reservation,
See CAA sections 110{o) and 164(¢).
One industry commenter stales that
EPA should make clear that the CAA
does not supersede other laws that may
define or Himi the extent of tribal
repulatory jurisdiction.® The commenter
states that, given that the CAA does nat
supersede all other Jaws regarding wibal
jurisdiction, EPA should follow a case-
by-case approach for addressing
jurisdiction within reservation
houndaries. One stale association notes
that some states have statutory
Jurisdiction over non-lndian fee lands
located on reservations and EPA does
not address how conflicts between the
CAA and these statutes will be
acddressed.

AEPA also notes that a federsd district court has
statee] that CWA secllon 518{e) may be read as an
express delegation of anthorlty o tribes over il
reservatlon waler resources. Montana v, ULS EPA,
941 F, Supp. $45, 951,857 n. 10 & n.i2 (0. Mont.
1996) citing Brendale, 492 ULS, at 428 (White, ).).
In the preamile to Hs 1991 CWA regulation, EPA
found the statuory language and legislative bistory
of the CWA too inconclusive for the Ageney to rely
on the delegation Uwory, but nated that "he
question of whether section G18{e) is an exphicit
didegation of authority over pon-lhdians Is not
resolved,” 56 FR 64876, 64880-881 {Decomber 12,
1991).

T This commenter also psserts that the Chevon
doctrine dovs not support ERAs interpretation thal
the CAA seutles al jurisdictional 1ssaes on fands
within reservations, While EPA beleves that the
CAA represents i clear delegation ol authority 1o
eligihle tribes gver reservition resources, FPA nowes
that, to the exterst the stitute 1s ambiguous, EPA's
interpretation wouid be eneitded (o deference, In
additton, the Apency has broad expertise in
reconeiling federal envirotimental and frdian
poticles. Wasiungion Dopartment of Ecology. 752
F.2d BAGS, 1469 {9h Cir, 1985).

EPA believes that the CAA delegation
of authority 1o eligible tribes over
reservations represertts @ more recerst
expression of Congressional intent and
will generaily supersede other federal
statutes, See Adking v, Amold, 235 U8,
417, 420 (1814) (noting that “later in
tme” statutes should take precedence).
There may be, however, rare instances
where special circumstances may
preclude EPA from approving a triba)
program over a reservation area, For
example, in rare cases, there may be
anather federal statute granting & state
exclhasive jurisdiction over a reservatian
area that may not he overridden by the
CAA, There may also be cases where g
current tribal constitution may limit
tribal exercise of authority,*

EPA will consider on a case-hy-case
basis whether special circumstances
exist that would prevent a tribe from
implementing a CAA program over its
reservation. Appropriate governtnenial
entities will have an opportunity o
ralse these unigue issues on a case-by.
case basis during 8PA's review of a
tribal application. Where tribes are
aware of such {ssues, they should bring
the issues 1o EPA’s attention by
including them in the tribe’s
“descriptive statement of the Indian
ribe’s authority Lo regulate air quality”
under 40 CFR 49.70) (3}, If EPA
deternmines that there are special
circumstances that would preciude the
Agency from approving a tribal program
over a reservation area, the Regional
Administrator would lindt the tribal
approval accordingly under 40 CIFR
49.5() and {g).

() Legislative History. Several
industry and local goversiment
commaenters assert that the Jegislative
history does not support EPA's
interpretation of the CAA as a
delegation, They state that Senate
Report No. 101228, pp. 78-79, 1990
U.S. Code Cong, & Admin, News at
3464~65 (Senate Report) evidences
Congress' intent that the CAA
authorizes Lribal programs in the same
manner as had been authorized under
the CWA and SDWA, both of which
EPA has interpreted 1o authorize tribal
programs enly in areas over which a
tribe can demonstrate inherent

Juwrisdiction. The commenter also states

that the Senate Report made ¢lear that
treatment as a state is only authorized
for sreas within a wibe's jurisdiction. In
addition, one commerder states that
Congress in 1990 knew how similar

* Amuong other things, the commenter questions
whether pre-existing troitbes or binding agrecmicnts
iy Hnsit the extent of sepuiatony jueisdiction. EPA
heteves that the CAA pgenerally svould supersede

pre-existing wreaties or binding agroements that may

Jimit the seope of ribal asthority over resecvations,

provisions of the CWA and SDWA had
been interpreted and "Congress can
normally be presumed o have had
knowledge of the interpretation piven to
the incorporated law, * * ¥ citing St
Regis Mohawk Tribe, New York v,
Brock, 769 I.2d 37, 50 (2nd Cir. 1985).
One comienter further argues that the
Senate Report refers 1o Brendale, which
requires a case-by-case approach (o
tribal inherent jurisdiction.

EPA ackno»\*{edges that the summary
of the treatment as s state provisions in
the Sendte Report containg & peneral
statement suggesting that tribes are Lo
demaonstrate jurisdiction for all areas for
which they seek a program, Including
rgservation areas, However, the
summary is followed by a dewiled
discussion that makes clear that
Congress intended 10 provide an express
delegation of power to Indian tribes tor
all reservation arcas and to yequire a
jurisdictional showing only for non-
reservation areas. Senate Report at 79,

In addition, the Senate Report cited
IBrendale for the proposition that
Congress may delegate federal authority
to tribes. Moreover, although Brendale
does support a case-by-case approach o
evaluating tribal inherent authority over
non-members of the wribe, EPA netes
that the Senate Report cites the section
of the Brendale opinion {pages 3006-07)
in which Justice White recognizes thin
Congress may expressly delegare to a
tribe awthority over non-members. See
Brendale, 108 5.Ct. 2994, 3006-07
{1989}, EPA helieves that this statement
in the Senate Report further supports
EPA's view that the CAA was intended
(o be a delegation. EPA also notes that
in 1984, when the Senate Report was
written, EPA had not yer finalized is
interpretation that Congress, in the
CWA, did not clearly intend a
delegation o tribes, See 56 FR 64876,
G4880-881 (December 12, 1991); see
also Montana v, EPA, 941 F. Supp. 945,
851, 857 1,10 & n.12 {noting that the
CWA may be read as a delegation of
CWA authority 1o ribes over
resesvations), Thus, read as a whole, the
Senate Report supporss EPA's
interpretation that the CAA is a
delegation.

(d) Limitations on Congressional
delegations of authority, Several state
and municipal commenters state hat
Mormtana, Brendale, and Bourland
establish that tribes generally do not
have authaority to regulare the aclivities
of nommerabers on nonmember-owned
fee lands, Several commenters also
agsert that tribes generally will niot have
inhererst authority over sources of air
pollution on non-Indian owned fee
Faruds within a reservation. As discusserd
in detail in the preamble 1o the

ﬁ
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proposed rale (59 FR 438958 e seq.),
EPA believes that wibes generally will
have inherent authority over air
polution sources on fee lands. D9 FR a1
43958 n.5; see also Montana v, EPA, 94)
F.Supp. 945 (. Moni. 1996} (uphaolding
EPA's determination that the
Confederated Salish and Kootenai
Tribes possess inherent authority over
nonmember activities on fee lands for
purposes of establishing waler quality
standards under the CWA). Nonetheless,
because the Agency Is interpreting the
CAA as an explicit delegation of {ederal
authority 1o eligible wibes, it Is not
necessary for EPA w determine whether
tribes have inherent authority over all
sowrces of air pollution on their
reservations.

Several commenters state that only
delepations over lands and activities
subject 1o inherent tribal power are
permissible, One commenter states that
the proposed rule should be moedified w
require tribes 1o establish preexisting
authority for on-reservation CAA
programs, af least with regard 1o fee
Tarteds hield by nonmembers within
reservations. Two commeniers, one
citing the United States Constitution
and the other citing LS. v, Morgan, 614
F.2d 166 (8uh Cir, 1980), also assert tha
a tribe cannot have delegaied authorivy
over nonmembers on fee lands living in
a non-Indian community within a
reservation. A state commenter asserts
that these two factors, fe., whether a
teibe possesses inherend authority and
whether the delegation is over
nonmermnbers Hving on fee lands within
4 non-Indian community, were factors
considered by the Supreme Court in
Mazurie 1n evaluating whether Congress
had validly delegated federal authority
10 tribes to regulate the introduction of
atcoholic beverages ine Indian country,

EPA believes that Indian tribes have
sufficient independent authority o
assume a Congrassional delegation of
authority to implement CAA prograrms.
The Supreme Court in Mazurie
acknowledged that Indian wibes have
sovereignty over “hoth their members
and their territory,” 419 U5, st 557, As
discussed above, EPA believes that
wibes generally will have inherent
authority to regulate sources of air
pollution on nonmember-owned fee
Tandds within reservations as well,
However, EPA notes that the Cowrt in
Mazurie held that it is not necessary for
a tribe to have independent authority
over all matters thet would be subject (o
the delegated authority: rather “[ijt is
necessary only (o state that the
independent tribal authority is guite
sufficient 10 protect Congress’ decision
Lo vest in tribal councils this portion of
its owrn authority 1o regulate Commerce

* 0 with the Indian wibes, " 418 U8,
al 557 {chtstion omitted),

in addition, while the Court in
Mazurie noted that Constitutional fimits
on the authority of Congress o delegate
its legislative power are “less stringent
in cases where the entity exercising the
delepated authority itsedf possesses
independent authority over the subject
matter,” the Court did not say that some
independent source of authority was an
absolute prereguisite {for a Congressional
delegation. 419 US, al 556-67.¢ Even in
a case where a particalar tribe’s inherent
authority is markedly limited, the
detailed parameters outlined in the CAA
and EPA’s oversipht tole over tribal
exercise of authority delegated by the
CAA are sufficient 10 engure that
Constitutional limitations on the
delegated suhority have not been
exceeded.

Furthermore, EPA disagrees with the
comnenter's assertion that the United
States Constinution and federal court
precedent prohibit Congress from
delegating authority o o tribe over
nenmembers on fee land living in a non-
Indian community within a reservation.
See City of Timber Lake v. Cheyenne
River Sioux Tribe, 10 17.3d 554 {8th Cir.
1993}, refi’g en bane dended, 1994 1.5,
App. Lexis 501 (19943, cert denied, 512
LIS, 1236 (1994); see also Rice v,
Rehner, 463 ULS. 713, 715 {1983} (noting
that Conpgress, in 18§ US.C. 1161,
delegated to tribes authority to repulate
liguor throughout Indian country,
including in non-Indian communities).
The discussien in Morgan and Mazuric
about "non-Indian communities” was
centered around the specific language of
18 U.5.CL sections 1154 and 1156
regarding invoduction of aleohotic
beverages into Indian country, and is
not relevant (o an interpretation of the
CAA. In additdon, EPA notes that the
Eighth Circuit Court of Appeals, in City
of Timber Lake, 10 F.3d 554, declined
1o follow its prior decision in Morgan,
andd concluded that T8 U.5.C, section
1161 delegated aurhority (o tribes 1o

¢ One frnfusiey commenter asserts thist delegoationy
of federal avthoeriny fram Conpross must “cheardy
delinvate’” policy and standards 1o be offective o
valid, elung American Fower & Light Co. v,
Securitios and Fxehoyge Comunission, 129 U185 qi1
105 (1946}, According 1o 1his commenter. FPA’s
praposed inteipretation does not meet this
standard, KA agrevs thit the non-delegation
dovttine does include o Bimitalion on the
devolution of legislatve power under 1erms so
vapue a5 1o he standardiess. bat that fimitation has
berome a very tow threshold, soe Mistretrs v,
Unritect Staves, 488 LS. 361 (19808 calia, ).,
dissersingh fndustrial Linkon Dep'tyv, Amiorican
Perroleunt Inst., 448 UL, 607 (1980} (Rehnguist, 1.
concurting in the judgment), and s easily mct by
the CAAL The CAN provides detailed dircctlon (o
fribes on e pavameters under which CAA
programs are 10 be implemnentod.

regulate liquor in all of Indian country,
inciuding non-Indian communities,

One jndustry commaentes asserts that,
L EPA finalizes its position that
Congress has delegated federal authority
1o tribes, EPA should state explicitly in
its rude that the Bill of Rights and other
federal protections for regulated entities
apply 10 wibal adr programs, EPA notes
that the Indian Civil Rights Act imposes
on trilsal governments restrictions
similar (0 those contained in the Bill of
Rights and the Fourteenth Amendment,
including the prohibitions against the
denial of due progess and equal
protection, and the taking of private
propery withou just compensation, 25
U.S.C, 1302; Santa Clara Pueblo v,
Mariinez, 436 U5, 49, 57 (1978). These
protections extend 16 all persons subject
to ibal jurisciction, whether Indians or
non-Indians. Jfowa Muwwal Insurance Co.
v. LaPlante, 480 .S, 9, 19 (1487), EPA
beligves that whether or not the Bill of
Rights applies 1o wibes implementing
the CAA on reservations is an issue for
the cowrts to decide when and if the
issue arises in a particular case. See
Mazurie, 419 U5, a1 558 n, 12,

(e) Lise of the word “reservation.’
Soeveral tribal commerters supported
EPA’s proposal to construe the term
“reservation’” 1o include trust Jand tha
has heen validly set apart for use by a
tribe, even though that land has nol
been Tormally desipgnated as a
“reservation.” See 589 FR at 43960, 56
FR at G4881; see also Oklahoma Tax
Comm'n v, Citizen Band Potawatomi
Indian Tribe of Oklahoma, 111 8.C1
905, 910 (1981). Some trihal
commenters sugpested that the
definition of “reservation” in proposed
549.2 be broadened specifically 1o
Include "trust land that has been validly
set apart for use by a Tribe, even though
the land has not been formally
designated as a reservation,”

A state commrenter states that EPA hag
not provided an analysis of relevany
provisions in the CAA to suppor its
proposition that the term "reservation”
includes "trust land that has been
validly set apart for the use of a Trilie.”
o addition, this commenter questions
EPA's retiance on CGlldahoma Tax
Commn'n because that case deals with
trust Jands in Oklahoma and may not be
universally applicable, Several
conunen{ers express concern that the
phrase "exierior boundaries of the
reservation’ could enconmpass lands
hetd in fee by nonmembers outside of
areas formally designated as
Ureservations.” A state commenter
sugpests that EPA should reguire a case-
by-case demonstration in cases where
non Indian-owned Jands exist which
may be surrounded by the exterior

:
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boundaries of a Puehlo, The commenter
asserts that in these circumstances there
is no evidence that the non-Indian lands
waere Uvalidly set apart for the use of the
Indians as such, under the
superintendence of the Governnent.”
The State of Qklahoma objects 10 EPAs
use of the word “'reservation” because,
by federal law, the term "reservation”
can include former reservations in
Oklshoma, which include
approximately the entire State, See 25
LLS.C. 1425, The State sugpests that EPA
should Hmit the tern reservation (o
include only tribal trust land in
Oklaloma; lands held in truse for
individual Indians, Oklaboma asserts,
should not be considered
“reservations.”

It is the Apency’s positien that the
term Ureservation” in CAA section
F01{d¥M2) (3} should be interpreted in
light of Supreme Court case law,
including Oklahoma Tax Comm'n, in
which the Supreme Court held that a
“reservation,” in addition w the
conynon uidderstanding of the term, also
includes trust lands that have been
validly set apart for the use ol a tribe
even though the land has not been
formally designated as a reservation, In
applying this precedent o construe the
term “reservation’ in the context of the
CWA, the Agency has only recognized
two categories of lands that, even
though they are not formally designated
as Uregservations,” nonetheless qualify as
“reservations' Pueblos and mribal trust
lands, EPA will consider lands leld in
fee by nonmembers within & Pueblo 1o
be part of a “reservations’ under 40 CFR
49.6(c) and 49.7(a)(3). EPA will consider
on a case-by-case basis whether other
wypes of lands other than Pueblos and
tribal trust lands may be considered
“reservations” under federal Indian Jaw
even though they are not formally
designated as such. Appropriate
goverrnmental entities will have an
opportunity to comment an whether s
partivular area Is a “reservation” during
EPA's review of a tribal application, The
Agency does not believe that additional,
more specific language should be added
1o the regulatory definition of
Ureservation,” because the Agency's
interpretation of tha werm “reservation”
will depend on the particular status of
the land in question and on the
interprelation of relevant Supreme
Court precedent.

A tribal consortium states that the
proposed requirement in § 49,703 (3)
that trives “must idenufy with clarity
and precision the exterior boundaries of
the reservation * % *7 precludes
Alaska Native villages from applying for
EPA-approved CAA programs. The full
language of the proposed requirement in

§49.7(@{3) is "[fler applications

covering areas within the exterior
boundaries of the applicant’s
Reservation the stalement must identify
with clarity and precision the exterior
boundaries of the reservation = = "
IT & tribe is seeking program approval for
non-reservation areas, the tribe need not
provide a reservation description, As
noted below, EPA is finalizing hs
proposed position, wnder section
301{aA}(2)iB}, that an cligible tribe may
implerment its air quality programs in
nor-reservation areas provided the tribe
can adequately demonstrate authority 1o
regulate abr quality in the non-
reservation areas in question under
general principles of Indian law, Thus,
if an Alaska Native village can
demonstrate avthority te regulate ajr
reseurees in non-reservadion areas, the
areas will be considered “other areas
within the wribe's jurisdiction” under
section 30 1H{d){2) (B} of the Act,

() Policy Rationales. Industry and
municipal commenters state that it is
improper for EPA (o base its
interpretation of the CAA regarding
rilsal jurisdiction on policy arguments
seeking to aveid “jurisdictional
entangiements” and checkerboarding, A
state comrnerts that piven the intense
controversy surrounding the issue of
authority over the activities of
nonmembers on fee Jands, litigation is
likely. The commenter states that
Htigation would cause fong-term
jurisdictional uncertainties, which will
erode effective implementation of the
Act, and that EPA should address and
resolve jurisdictional issues in the
reservation program planning stage. One
industry commenter asserts that EPA's
propesal (o interpret the CAA as a
delegation is inconsistent with EPA
podicy stitemens that EPA will
authorize tribal programs only where
tribes “ean demonstrate adequale

Jurisdiction over pollution sources

throughow the jurisdiction.” july 10,
1991 EPA/State/ Tribal relations
memorandum, signed by Administracor
Reilly.

EPA's interpretation of the CAA is
hased on the language, structure, and
intent of the staute, The Agency
helieves that Congress, in the CAA,
chase 1o adopt a terrhiorial approach w
the protection of air resources within
reservations-—an approach that will
have the effect of minimizing

Jurisdictienal entanglements and

checkerboarding within reservations.
EPA expects that the delegation
approach will minimize the number of
case-specific jurisdictional disputes that
will arise and enhance the effectiveness
of CAA implementation, EPA notes that
its interpretation of the CAA does not

conflict with the Agency’s general

Indian policy statements regarding tribalf
Jurisdiction, Under the CAA, EPA will
not approve a tribe unless it has the
authority to fmplement the program
cither by virtue of delegated federal
authorlty over reservation areas, or o
demonstration of authority ander
principles of federal Indian law over

. other areas o a case-hy-case basis,

(8) Current and historical application
of state laws on parts of reservations.
State and industry commeniers asson
that states have historically regulated
non-member CAA-related activities on
Tee lands within reservarion boundaries
and the proposal ignores this historical
treatment and the transitjon jssues i
raises. The commenters sugpest that
EPA consider changing the proposed
regulations {0 “grandfather” existing
Tacilities subject o state authority, so
that states continue to reputate those
facilities until the affected parties all
agree cooperatively (o 8 transition from
state 1o ibal jurisdiction. One
commenter states that both the affected
state and EPA would need to approve
any necessary state implementation
plan (8IP) revisions.

Itis BEPA's position that, unless a state
has explicitly demonstrated ls authority
and heen expressty approved by EPA 1o
implement CAA programs in ndian .
coumuy, EPA is the appropriate entity o}
be implementing CAA programs prior 1o
tribal primacy. See preamble section
ILC. and 11D, Tor a discussion of federal
implementation of CAA programs in
Indian countey, BPA will not and cannot
“prandfather’ any state authority aver
Indian counry where no explicit
demonstration and approval of such
authority has been made. EPA, as
appropriste, will address any need for
SIP revisions on a case-by-case basis,

2. Authority in Non-Reservation Areas
Within a Tribe's jurisdiction

CAA section 301(c) (23{B) provides
that a tribe may be veated fn the same
manner as a state for functions regarding
air resources “within the exterior
boundaries of the reservation or other
areas within the tribe’s jurisdiction”
{empliasis added). In the August 25,
1984 proposed tribal authority ruie, EPA
set forth its interpretation that this
provision authorizes an eligihle tribe 1o
devetop and Implement teibal air quality
programs in non-reservation areas that
are determined 1o be withio the trilbe's
Jurisdiction, Today, EPA is linalizing
this approach.

o) Support for EPA’s approach,
Several trilal commenters suppon
EPA’s imerpretation that "other sreas
within the Tribe's jurtsdiction™ in CAA
section 301(d}(2) (13) means that a tribe
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may implement jts air (;ualiw programs
in non-reservalion arcas under ity
Jurisdiction, generally including aff non-
reservation areas of Indian country, One
ribe] commenter asserts that the
“Indian country” standard is the
standard consistently used by courts in
determining a tribe’s jurisdiction,

{j Reguest for Clarification. Several
commenters reguest that EPA clarify
what is meant by the phirase “other
areas within a Tribe's jurisdiction.”
Some commenters state that this phrase
muss. be clarified ro avoid conflicts
between states and tribes i interpreting
their own jurisdiction and uncertainty
for regulated sources. One cotrmenter
urges EPA to develop published criteria
by which the Agency will decide
whether a tribe may develop and
implement a CAA program in areas
outside the exterior boundaries of a
reservation. Some commenters also
request that EPA ¢ ert“y what is meant
by “Iadian country.”

EPA notes that the phrase “other areas
within the tribe’s jurisdiction”
cornained in CAA section 301 () {2){B}
ane 40 CFR 49.6 is ineant to include all
nor-reservation areas over which a uibe
can demonstrate sutliority, generally
including all nonwreservation areas of
Indian country. As noted above, it iy
EPA's interpretation that Congress has
not delegated authority o otherwise
eligible tribes 0 implerment CAA
programs over non-reservation areas as
it has done for reservation areas. Rather,
a tribe seeking to implement a CAA
PrOEran over non-resesvalion areas may
do so ondy if it has authority over such
areas vunder general principles of federal
Indian law,

E¥A notes that the definition of

“Indian coum:y" contained in 18 U.S.C.
section 1151, while it appears in a
criminal code, provides the general
parameters under federal Indian law of
the areas over which a tribe may have
Jurisdiction, including civil judicial and
regulatory jurisdiction. See DeCoteau v,
District CGounty Court, 420 U5, 425, 427
n. 2 (1975} EPA acknowledges that
there may be controversy over whether
a pmmulru non-reservation area is
within a uibe's jurisdicdon. However,
EPA believes that these questions
showld be addressed on a case-hy-case
basis tn the context of particular tribal
applications, EPA has established a
process under section 49.9 for
appropriate governmental entities 1o
comment en assertions of authority in
individaal wibal applications, More
discussion of the parameters of Indian
country’ is provided in the derailed
response (0 consnent document,

Some (ribal conmnenters object (o
EPA’s description of the proposed

requirement in §49.7@) () {3) that,
where a tribe secks w have jts program
cover areas outside the boundaries of a
reseyvation, the tribe must demonstrate
its "inherent awthority” over those
areas, These commenters assert that the
terin “inberent authority™ must be
clarified because it may inappropriately
limit the potential sources of (ribal
authority (o regulate non-reservation air
resowrces. EPA agrees thar there may be
cases where a tribe has awthority to
regulate a non-reservation area that
derives {rom a federat statute or some
other source of federal Indian law that
is not based on “inberent authoriy,”
Section 49.7{&) (3 ) only asks o tribe
seeking to implernent a CAA pragram in
anon-reservation area (o Udeseribe the
basis for the tribe’s assertion of
authority = = . Undur this provision,
a tribe may include any basss for its
assertion of authority.

Some trilsa! commenters ask EPA to
take the position that the phrase “other
aress whthin the tribe’s jurisdiction™
means that tribes will have control over
sources in close proxintity 1o a
reservation. One ribe comments that
EPA has a trust responsibility o ensure
that tritseg have authority to control
sources of air pollution outside of
veservation houndaries that affect the
health and welfare of tribal members
Hving within reservation boundaries,
One tribe asks whether non-reservation
Jurisdictional areas include ceded fands
where tribes retain the right 1o hunt and
fish,

As nated above. it is EPA’s position
that, while Congress delegated CAA
authority to eligible tribes lor
reservation areas, the CAA authorizes a
tribe (G implement a program in non-
reservation areas only if it can
demonstrate authority over such arcas
under federal Indian law, Thus, a tribe
may implement a CAA program over
SOUCes i non-reservation areas,
including ceded territories, if the tribe
can demonstrate its authority over such
sources under federal Indian law, CAA
provisions regarding cross-boundary
impacts are the appropriate mechanisms
for addressing cases where sources
owtside of trilral authority affect ribal
health and environments, See, e, CAA
sections F10(@)(2) (D} 126, ard 164(g).
The issue of cross-boundary impacts is
diseussed further in the response te
commerits docarment.

() Conunents challenging EPA's
mnterpretation of the CAA. Some
commenters state that CAA section
$10{o} Himits the jurisdictional reach of
a TIP 1o aress Jocated within the
houndaries of a reservation. One
commenter asserts that since a tribe can
enly implement its TIP within a

reservation, 1o allow a wibe to
implement other parts of the CAA in
nor-reservation areas would be
unmianageabie and unreasonable,

EPA believes that the reference in
CAA section 110(0) o “"reservation’” is
simply @ description of the type of area
over which a TIF may apply. EPA does
not believe the provision was intended
1o Himidt the scope of TiPs 1o
reservations. CAA section 301 (d)j(1}
authorizes EPA o treat a tribe in the
same manner as a state for any provision
of the Act {except with regard (o
appropriations under sc-uion 105) as
long as the requirements in section
30MAHZ) are met, EPA has decided o
include most of the provisions of
section 11 in the group of provisions
for which treatment of tribes in the sume
MANNEr as a staie is appropriate, Section
JNAE pormits EPA 1o approve
cligible tribes to implement CAA
programs, including T1Ps, over non-
reservation areas that are within a {ribe's
Jurisdiction,

An industry commenter asserts that
the Senate Report evidences that
Congress irtended to provide tribes the
same opportunity lo adopt programs as
provided under the CWA and SDWA,
This commenter asserts that tribal
Jurisdiction under those statutes is
limited to reservations, EPA notes that
the SDWA does not limit tribal
programs 1o reservations, See 42 U.S.C
3008111 (1) {B3) {auwthorizing a tribal
role "within the arca of the Tribal
Government's jurisdiction,”), EPA alse
notes that there is evidence in the
Senate Report that Congress intended o
authorize EPA o approve eligible tribes
for CAA programs in nen-reservation
areas of Indian country that are within
a wibe’s jurisdiction. The report states
that section 301 {d) is designed "o
improve the environmental guakity of
the abr witlhlin Indian cowtry in a
manner consistent with EPA Indian
Policy and ‘the overall Federal position
in support of Tribal self-government ancd
the goverrament-ta-government relations
between Federal and Tribal
Governments” ™ * 7.7 Senate Report at
79 {emphasis added) {citing EPA's 1984
Indiar Policy); see alva, id, at 80,

4. Other Jurisdictional Issues

Several local governments commaent
that the final rule should ensure that
tribes with very siall reservations do
not have authority unger an air program
1 adversely affect economic
development in adjacent aveas, intrude
upon the jurisdiction of focal
povermments, or create checkerbourded
regulation, One commenter asserts that
the proposal would atiow for EPA
approval of Vislands™ of Indian
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programs and “will create the same
probiems for states and local
govermments which EPA believes will
be elinvinated by granting iribes full
regulatory power over all Jand within
reservation borders.”” Iy addition, a state
commenter states that extending tribal
programs {0 non-reservation areas
within the parameters of 18 U.5.C,
section 1151 conflicts with EPA’s goal
under the CAA of increasing cohesive
air quality management. Several
commenters state that regulation by
tribes with very sosali reservations or
other very smail areas of Indian country
would be adminsuatively impractical,

Several local povernments stale that a
minimuam size should be placed on
areas 10 he considered for tribal
jurisdiction. A industry commenter
suggests that the final rule Hmit non-
reservation tribal programs 1o those
areas under tribal jurisdiction that are
contipuous with reservations, Some
local government commenters also state
that EPA, instead of a tribe, should
consider enforcing programs on small
areas of Indian country.

EPA acknowledges that there may be
cases where the Agency may approve a
wribe's application (o implement a CAA
proprant over a relatively small Jand
area, EPA also recopnizes that approval
of a tribal program over a small area that
is surroundett by land covered by a state
CAA program couid lead 10 less uniform
regulation, However, EPA believes it
wouid be inappropriate to place a
blanket Himitation on the geographic
size of an appravahle tribal program.
EPA notes that Congress, in the CAA.
authorized the Agency to approve tribal
CAA programs when a tribe meets the
criteria confained in CAA section
301(d) (2)(B) without regard o size of
arca, In addition, it is long-standing
federal Indian policy to support tribal
self-government and a government-1o-
government relationship with federally
recognized Indian tribes, See Senate
Report a1 78; April 29, 1994 Presidential
Memorandum, “Governmeni-1o-
Government Relations with Native
American Tribal Governments,” 59 FR
22,951 (May 4, 19%94). Furthermore, EPA
policy favors tribal ever federil
implementation of environmental
programs in areas urder tribal
jurisdiction. See 59 FR at 43962,
Novernber 8, 1984 "EPA Policy for the
Administration of Environmental
Programs on Indian Reservations,” EPA
also recognizes that under the realities
af federal Indian law, there are some
smiall pockets of Indian country under
(ribal and federal jurisdiction that lie
amonyg lands urider state juriscliction.
While EPA recognizes that its approval
of tribal programs over small areas may

result in less uniform repudation in some
cases, the Agency belioves that the
approach to tribal jurisdiction outlined
i this Tribal Authority Rule best
reconciles federal indian and
environmental policies. See Washington
BPepartment of Ecology, 752 F.2d at
1469, The Apency's overall approach
minimizes the potential for
checkerboarded regulation wittiin
indian reservations (see preamble at
I.A Y (8)), while promaoting tribal
sovereipnty and self-derermination.

One tribal commener states that
pollition frony air sources outside &
tribe’s jurisdiction must be addressed.
This commerter states that section 126
of the CAA, while designed to address
this issue, is awkward and probably
difficuli to administer. In addition, local
goverrinent commenters state tit the
off-site effect of approving tribal
programs for Indian lands shouid he
considered. One local conanenter states
that "mutual protection for air quality
goals, health vatues and customs should
be assured for all within any physical
air bagin 1o the extent workabje.”

EPA notes thal several provisions of
the CAA are designed to address cross-
bhoundary air impacts. EPA is finadizing
its proposed approach tha the CAA
prowections against interstate polivtan
transport apply with equal force w
states and tribes. Thus, EPA s taking
the position that the prohibitions and
authority contained i sections
P0G and 126 of the CAA apply
to tribes in the same manner as states.
As EPA noted in the preamble to it
proposed rule, section 110@)2) (D),
amoeng other things, requires states (o
include provisions in their SIPs that
prohilit any emissions activity within
the state from significantly contributing
to nonattainment, imerfecing with
maintenance of the national ambient air
quality standlards (NAAQS), or
interfering with measures under the
Prevention of Signilicam Deterioration
(PSD} or visibility protection proprams
in another state or tribaf area, In
addition, section 126 authorizes any
state or wribe 1o petition ERA to enforce
these prohibitions against & state
containing an allegedly offending source
ar group of sources, The issue of cross
boundary impacts is discussed further
in the response to comment document,

Several tritsa] commenters note that,
in the prommble to the propoesed rule,
EPA missated the dollar Hrition
contained in the Indian Civil Rights Act
on eriminal fines that may be imposed
by tribes. EPA agrees that the dollar
Limitation in the Indian Civil Rights Act
on criminal fines is $5,000 as opposed
o §500.

B. Sovereign Innmunity and Citizen Suit
1 Section 304 ‘

In s August 25, 1994 Notice of
Proposed Rulemaking (NFR) EPA
proposed, under the CAA'S section
301(d) rulemaking authority, that the
citizen suit provisions comained in
section 304 of the Act should apply v
tribes in the same manner in which they
apply to states, See 59 FR at 43978, In
today's final action, EPA is declining (o
announce a position, in the context of
the ralemaking required under section
301 () of the Act, regarding whether
tribes are subject 1o the citizen suit
provisions cortained in section 304, and
therefore is not finalizing the position
stated in the NPR. In order to facilitae
tribal adoption and implementation of
alr quality programs in a manner similar
to state-implemented programs, section
3071(d) requires EPA 1o specily through
rudemaking those provisions of the Act
which the Agency believes are
appropriate to apply to tribes. EPA's
rulernaking approach has been 1o deem
all CAA provisions appropriate for
tribes, except for those provisions
specifically lsted in the rule regarding
which EPA. for various reasons, believes
it may be inappropriate for the Apgency,
solely in the context of its 301 ()
authority, to make such a determination. ¢
Thus, the direct consequence for today's
final action of EPA’s decision not 1o
adopt the position preserded in the NPR
regarding the provisions of section 304
is that section 304 has been added to the
lisi of those CAA provisions which, Tor
section 301(d) purposes, EPA has
conciuded it is not appropriate 0
determine that tribes should be teated
ag states, That list is contained in
section 49.4 of today's rule EPA is alsoe
clarifying the relationship of this final
action regarding section 304 to the right
that tribes enjoy, as sovereign powers, Lo
be immune from suit. See Sania Clara
Pueblo v, Martines, 436 1.8, 49, 58
{1978).

The Agency received a number of
comments on the section 304 citizen
suit issue, One group of industry
conumenters appears to be in favor of
tribes being subject to citizen sults, and
is particutarly concerned that non-ribal
members be provided with similar
enforcement opportunities for TIPs as
are required for SIPs; The majority of
comments received on this issue came
from wibal povernments, mainly
disputing EPA’s clain that section
301{d), as a legal matter, provided EPA
with the authority (o apply the section
304 citizen suitl provisions to Iribes
since doing so would appear 10 have the
cifect of administratively waiving tribal
savereign mmunity. These commenters
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arpue that only the tribes themselves or
Congress may waive (ribal sovereign
inwnunity and, further, that
Congressional iment 10 waive {ribal
soverelgy immunity may not be implied
Bust must be express and uneguivocal.
They do not believe that the CAA,
including section 301{d), contains such
ar express waiver, Several of the
commenters also state that because
stades are subject to section 304 only "o
the extent permitted by the Eleventh
Amerdment 1o the Constitution,”
applying it to tribes would likely make
the requirement more burdensome than
it would be for states. Several tribal
commenters also express the view that
citizen suit recourse s unnecessary
since EPA retains enforcement authority
under various other CAA provisiens, for
example, scctions 1100m), 179(x) (4}, and
50201). Finally, concern is expressed thar
adopting a policy of subjecting tribes 1o
citizen suits could hinder developrent
of tribal air programs because it could
add significant resource constraints,
{inancial and otherwise, particularly
with respect 1o potential litigation.

Section 304 of the CAA roflects the
peneral principle undertying all
environmental citizen suit provisions,
namely that actors who accept
responsibility for regulating health-
based standards and who voluntarily
commit themselves o undertake control
programs in furtherance of such poals,
oupht to be accountable 1o the citizens
those programs are designed to henefit,
However, EPA agrees, as several
commenters pointed out, that section
304 only applics (o states 1o the extent
permitted by the Eleventh Amendment
to the Constitution. The Supreme Courl
has interpreted the provisions of te
Eleventh Amendment as generally
serving 10 protect a state from Habitity
10 suit where the state does not consery
10 be sued. EPA believes that, just as
states implementing air quality
programs are net subject o citizen suits
except fo the extent permilied by the
Eleventh Amendment of the
Censtitution and the provisions of the
Clean Air Act, by anajogy, in the context
of air program implementation in Indian
country. the issue of ¢itizen suit liabHity
would be determined based on
established principles of wilal sovercign
smmunity and the provisions of the
Clean Adr Act. This is meant 1o
emphasize that no EPA action in this
final rule either enhances or limits the
fumunity from suit taditionally
enjoyed by Indian tribes as sovereipn
[HWErS,

Because the Eleventh Amendiment
does not apbly 1o tribes By it werms,
the Lleventh Amendment oniy
addresses suits brought “against one of

the Unijted States™), and because the
provisions of section 304 {and the
applicable definitions in section 302) do
not expressly refer to tribes, EPA has
been concerned that the actdon i
proposed to take may have subjecied
ribes 1o citizen suit liability in
situations in which citizens could not
sue states. Because of this uncertainty,
EPA belleves itis not appropriate to
attempt 1o resolve this significant issue
i1 the context of the limited scope of the
rulemaking required under section
301(d).

EPA also notes that courts have long
recogmized that citizen plaintifls may
bring actions for prospective injunctive
reliel against state officizls under the
CAA section 304 citizen suit provisions,
as well as under other environmental
stattes with similar citizen suit
provisions, See Council of Commiter
Organizations v. Metro, Transp., 683
1.2 563, 672 (2nd Cir, 1982), See also
Seminole Tribe of Florida v, Florida,

LIG S, Cr. 1114, 1133 007 (1996)
{facknowledging that lower courts have
enteriained suits against state officials
purstEant to citizen suit provisions in
environmental statutes substantially
identical to CAA section 304 (a3 (1)),
While this raises the guestion of
whether such actions coulkd be brought
against “tribal officials,” EPA believes
this issue is also outside the scope of
this rulemaking,

2. Judictal Review Provisions of Title V

I its proposed rulermaking, EPA
proposed (o tread tribes in the exact
same manner as states for purposes of
the provisions of CAA sections 502{LHG)
and 502(0)(7) addressing judicial review
under the Title V Operating Permits
Program. 59 FR at 43972, For the
reasens discussed below, In today's
final action EPA is withdrawing s
proposal 1o treat tribes in the exact same
manner as states for purposes of these

judicial review provisions. As described

helow, however, tribes that opt (o
establish a Title V propram will still
need to meet all requirements of
sections 502(0)(6) and 502(H){7) except
those provisions that specily thal review
of final action under the Title V
permitting program be “judicial™ and
i State court.”

As noted above in the discussion
regarding the applicabitity of CAA
section 304 w wibes, wibal commenters
eXpress coneern over walvers of il
sovercign immunity (o judicial review,
Several (ribal commenters also note that
requiring tribes Lo waive sovereign
immunity in order wrun o Thle V
program will be a strong disincentive for
ribess to assume these programs. Two
industry commenters state tha

ronmembers that are regulated by tribos
st have access 1o tribal courts for

Judicial review. Several commenters

express concern that some tribal
goverrunents may lack a distinet judicial
systeny?

EPA recopgnizes the importance of
providing citizens the ability o hold
accountabie those responsible for
reputating air resources. Nonetheless,
EPA also nclinowledges that applying
the judicial review provisions of Tide V
to teibes threugh this rule would raise
usique issues regarding federal Indian
policy and law, EPA is mindful of the
vital importance of sovereign immunity
1o tribes. In addition, EPA is aware that
in some instances tribes do not have
distinet jucicial systems. Finally, EPA
las loog recopnized e importance of
encouraging tribal implementaton of
environmental programs and avoiding
the establishment of unnecessary
barriers to the development of such
programs. F.g., EPA's 1984 Indian
Policy; see alsa Senate Report at 8414
{noting that section 301 (d} is generally
intended 1 be consistent with EPA’s
1984 Indian Policy), EPA secks to sirike
a balarice among these various
considerations, See Waslington
Department of Fcology v, EPA, 752 F.2d
1465, 1469 (9th Cir, 1985).

lorder to ensure a meaningfus
opportunity for public participation in
the permitiing process, it is EPA's
position that some form of citizen
recourse be available for applicants and
clther persons affected by permits issued
under tribal Titde V programs, One
option for review of final actions taken
urrcder & tribal Tide V program is fo
tribes to consent w suit throush
voluntary waiver of their sovereign
immunity in tribal court, EPA supports
the continued development and
strengthening of (ribal courts and
encourages those tribes that will
implement Title V permitting programs
w consent to challenges by permit
appiicants and other affected persons in
tribal court. For the reasons discussed

Flwn industry Comienters stated (i tribal
courts VTack many procedural, substantive low and
vorstitutional protectionts for non-meomnbers.” EPA
is aware that tribal governments are 130 subject Lo
the reguiremnenss of the Bilk of Righits and 1he
Fourteenth Amendment of the US, Constitatian,
and thid review ol tribal court decisions in lederal
court may be Hbed. However, EPA notes that the
tadinn Civil Rights Act vequires trilics (o provide
several protections similar 1o 1hose contained in the
Bill of Riphts and the Fourteenth Amendment,
incloding due process of law, equal protection of
the Laws, and the right nol w have propery tken
withou just compensation. 25 US.C. §1302; Sanmia
Claga Puchie v, Martoez, A36 ULS. 49, 57 (1974).
These protections extend @ all porsons subject to
wibol Jurisdiction, whether Indians or non-Tadjans
Sec Jawa Matwal nsarance Co. v, Lallasie, 480
VLS00, 14 (HOBT)
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above, however, requiring tribes to
provide for review in the exact same
Manner 45 stafes pursuant (o section
S02(H)G) is not appropriate,

In semie cases, well-qualified tribes
seeking approvat of Title V programs
may not have a distingt, judiciary, but
rather may use non-judicial mechanisms
for citizen recourse. See Santa Clara
Pueblo v. Martinez, 436 U.S. 49, 65666
(1978) ("Non-judicial tribal institutions
have * % * been recognized as
competent law-applying hodies.”). In
addition, a requirement that tribes
waijve their soveregipgn immunity to
judicial review, in some cases, may
discourage teibal assumption of Title V
programs. Thus, EPA is willing to
consider alternative options, developed
and proposed by a tribe in the context
of 2 tribal CAA Title V program
submittal, that would not require tribes
to waive their sovereign inumunity to
judicial review but, at the same time,
‘would provide for an avenue for appea)
of tribal government action or inaction
te an independent review body and for
injunctive-type relief (o which the Tribe
would agree to be hound,

EPA has consisternly stressed the
importance of judicial review under
state Title V programs. Eg. Virginia v,
Browner, 80 1°.3d 869, 875 (4t Cir,
1996) ('EPA interprets the statute and
regulation w require, at a minimum,
that states provide judicial review of
permitting decisions to any person who
would have standing under Article il of
the Linited States Constitution, Notice of
Proposed Disapproval, 58 Fed. Rep.
41183, 31184 (June 17, 1994)7), cert
denied 117 5.CL 764 (1997), However,
the statutory scheme regarding tribal
clean aie programs is quite differemn
from that of states. Section 301(d) (2} of
the Act explicitly provides EPA with the
discretion to Uspecify ¥ 7 * those
provisions for which it s appropriaie ©
treat Indian tribes as States.” 42 U.S.C.
7601 (d3(1). In addition, section 301 () (4)
of the Act states that where EPA
“determines that treatment of tribes as
identical 1o states is inapprojriate or
administratively infeasible, [EPA] may
provide, by regulation, other means by
which EPA] will directly administer
such provisions so as to achieve the
appropriate purpose.” 42 U.5.C.
7610(d) (). As EPA noted in the
preambie to the proposed rule, tribes
have a “"uniigue legal status and
retationship to the Federal government
that. 15 significantly different from that
of States. [Clongress did not intend 1o
alter this wher it authorized treatment
of Tribes "as States' under the CAAL” 59
FRat 43962, n.11.

In addition, there is ample precedent
for treating triles and states differently

usder federal Indian law. Eg, US,
Const. amend. X1V, Indian Civil Rigius
Act, 25 USC 1300 e, seq. and Santa
Clara Pueblo v, Martinez, 436 11.5. 48
{1978). In Sanea Clara, the Supreme
Court addressed the availability of
federal court review of tribal action
under the Indian Civil Rights Act
(ICRA}, which requires tribal
governments to provide several
profections similar 1o those contained in
the Bill of Rights and the Fourtecnth
Amendment. In finding that no
additional federal court remedies
beyond habeas corpus were provided by
Congress for review of tribai compliance
with the JCRA, the Cowrt noted hat
Congress had struck o balance hetween
the dual statutory chjectives of
enhancing individual rights withow
undue interference with tribal
soverciprty. Samta Clara, 436 US. at
35-66. EPA has concluded that in
enacting section 301{d) of the Act,
Congress provided EPA with the
discretion 1o balance the goals of
ensuring meaningful opportunities for
public participation under the CAA and
avoiding undue interference with tribal
sovercignty when determining those
provisions for which it is appropriate 1o
treat (ribes in the same manner as states,
See Washington Departiient of Ecology
v, EPA, 752 F.2d 1465, 1469 (0h Cir,
1985) (it is appropriate for us to defer
10 EPA's expertise and experience in
reconciling [Indian policy and
environmental policy], gained through
achninistration of similar environmental
staiutes on Indian lands.”).

I addition to the requirement thas
tribal Title V programs provide some
avenue for appeal of tribal government
action or inaction and for injunciive-
type reliel, EPA may use several
oversight mechanisms to ensure than
tribal Title V programs provide adequate
appoertunities for citizen receurse, £.4.,
CAA sections 50205 requiring EPA
assumption of state or tribal Titde V
programs that EPA finds are not being
adegquately implemented or enforced),
5000} Grequiring EPA objection 10 state
or tribal Title V permits that EPA finds
do not meet applicable requirements).

Thus, under today's {inal rulemaking,
EPA is not requiring wibes to provide
for judicial review in the same manner
as states under CAA section 502(L)(G).
EPA will develop guidance in the Jature
on acceptable alternatives to judicial
review. In reviewing the Title V
program submission of any tribe
proposing an alternative 1 judicial
review, EPA will apnly such guidance
o determine, pursaant 10 its section
301 (e} authority, whether the tribe has
provided for adequate citizen reepurse
consistent with the requirement iin CAA

section H02M)6) that there he review of
final permit actions and the guidance
and principles discussed above.

EPA emphasizes that tribes seeking to
implement the Titte V progran will still
need fo meet all the requirements of
CAA section 502(b)(6), except the
regquirernents that review of final permit
actions be "judicial” and “in state
court.” Specifically, tribes secking to
fmplement the Title V program, wili
need o provide:

faldequate, streamlined, and reasonable
procedures for expeditiousty deternining
when applications are complete, for
processing such applications, for public
natice, including offering an opportunity for
public comment wwd a hearing, and for
expeditious review of permbt actians,
inctuding applications, renewals, oy
revisions, ard including an opporamity for
P Mreview Y of the final permit action
by the applicant, any person who
participated in the public comment process,
and any other person who could obtain
judicial review of that action under
applicable faw,

CAA section 502010 (6, In addition, all
provisions of CAA section 502(0){7} will
apply to tribal programs except the
requiremants that the review be
“judicial " and in VState court,”

C Alr Progran: liplementation in
Indian Country

The August 25, 1994, proposed tribal
authorhty rule set forth EPA's view that,
based on the general purpose and scope
of the CAA, the requiremerits of which
apply nationatly, and on the specific
language of sections 301 (a) und
301(d){4). Congress intended 1o give to
the Agenicy broad authority to protect
tribal air resources. The proposal went
on e state that EPA imtended o use its
authority under the CAA “1o protect air
quality throughowt Indian country” by
directly implementing the Act’s
requirements in instances where tribes
choose not to develop a program, fail 1o
adopt an adequate program or fail to
adequately implement an air program.”
Id, at 43860, Comments on this issue
were received from tribes, state and
local povernment represertatives, and
industry,

The comments generally support the
discussion of EPA's authority under the
CAM to protect air quality throughout
Indian courtry, but, overall, seek
specific clarification with respect 1o the
time frame and scope of federal
implementation. In addition. several
commenters, although focusing on
different aspects of the issue, express a
peneral concern that there be no
diminuiion or iterruption in wibal air
resource protection while 1ribal
programs are being devetoped. EPA
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acknowledpes the seriousness of the
concerns identified by the commenters
and agrees that a clearer presentation of
the Agency's inlentions is appropriate,
pMost tribal commenters support
establishing federal air programs urxder
the circumstances outlined in the
propaosal, bt many are concerned with
the past lack of enforcement of
enviromental programs on tribal lands,
Almost all commenters express coneern
with the lack of a definite tmatable for
federal initiation of air programs (o
protect wibal air resources and prevent
paps in protection, Tribal commenters
generally support the provision in the
proposal o develop an implementation
stratepy and a plan for reservation air
program implementation; however, they
request that EPA develop time frames
and establish dates for developing the
implementation strategy. A state
commenter argues that the proposal did
not sufficiently allow for state comment
or inpul in the deveiopment of the
implementation sirategy, asserting that
hoth state and tribal involvement witl be
necessary to avold regutatory conflicts,
A number of government and industry
commenters suggest that BPA elaborate
on the process for developing tribal aiv
programs in light of the
interrelationship between existing air
pragrams and new tribal programs.
Another commenter requests that EPA
resolve the process for ransition from
existing programs to tribal programs as
part of this rulernaking: One stale
commerts that the transfer must be
accomplished without teaving sources
of air poliution and the slates in air
quality "limbo” pending development
ol either wibal or EPA programs (o
regulate sources under the jurisdiction
of a tribe. Ancther state argues that il a
tribe has no approved program and EPA
has no reason for enforcement, section
116 preserves the swate’s inherent
authority to reguiate nor-member
sources on d reservation. One tribe asks
that the process for ransferring
administration of an EPA-issued permit
for & source on tribal lands o the tribe
be made more explicit. Many tribal
comrmenters reguest technical and
adrnisratve support o the form of
puidance documents, training, sufficient
finangial resources, and EPA staffl
assigned 10 work with tribes on tribal
CAA programs who are knowledgeable
about tribal law and concerns. These
comumernters also express concern that
Jimited resources might prevent EPA
from providing this critice] support.

As indicated above, EPA recognizes
the sericusness of the concerns
expressed in these comments and has
undertaken an initiative 1o develop a
comprehensive stratepy for

implementing the Clean Air Act in
lundian coumry, The stratepy will
articulate specific steps the Agency will
take 10 ensure that ajr guality problems
in Indian country are addressed, cither
by EPA or by the wribes themselves. This
strategy {a draft of which is available in
the docket referenced above| addresses
two major concerns: {1} Gaps in Federal
regulatory programs that need o he
fitled in arder for EPA w implement the
CAA effectively in Indian country
where tribes opt not to iraplement their
own CAA programs; (2) identifying and
providing resources, tools, and technical
support that tribes will need 1o develop
their own CAA programs,

EPA believes that the strategy being
developed addresses many of the
concerns exyressed by the commenters,
Once tribal programs are approved by
LEPA, tribes will have authority to
repulate all sources within the exterior
boundaries of the reservalion under
such programs, One of the most
prevalent concerns is the status of
sources (current and future) in Indian
country not yet subject o the limits of
an implementation plan, Comimeniers
want gssurance that EPA would step in
o fill (his gap and ensure adequate
control. The Agency has consistently
recognized the primary role for ribes in
protecting air resources in Indian
courdry annd has expressed its continued
copnnitment 1o work with tribes (o
protect these resources in the absence of
approved tribal programs. The Agency
has issued permits and undertaken the
development of Federal Iimplementation
Plans (IP) to control sources locating in
Indian country. For example, the
Agency is working with both the
Shoshone-Bannock and the Navajo
Tribes to address pollution control of
major sources on their Reservations. The
Agency bas also issued PSD
preconstraelion permits 1o new sources
preposing 1o locate in Indian country,
The Agency has started to explore
options for promulgating new measures
o ensure that EPA has a full range of
programs and Federal regulatory
mechanisms to implement the CAA in
Indian counry,

Since the 1994 proposal, EPA has
tried specifically 10 identify the primary
sources of wir pollution emissions in
Indian country, and evaluate the CAA
statutory authorities for EPA to regulate
those sources pending submission and
approval of a TIP.EPA has determined
that the CAA provides the Agency with
very broad statutary authority to
repulate sources of poliution in Indian
country, but there are instances in
which EPA has not yet promulgated
reguiations o mplement its stalutory
authoriry.,

Owe example I8 the absence of
complete air permitting programs in
Indian courmry, EPA has promulgated
regulations establishing permit
requiraments for major sources in
atisimment areas, and issued Prevention
of Significant Deterioration permits (o
new or modifying majer sowrces. See 40
CFR 52.23. However, EPA has not
promulgated regulations for a permitting
program i Indian country for elther
minor ar majer sources of air poliution
emissions in nonattainiment areas,
Therefore, EPA is currendy drafiing
nationaily applicabie repuiations for
such minor and major source perinitting
programs, The permitting programs are
expected to apply (o construction or
modification of all minor sources and 1o
mgjor sources in nonattainment, areas. in
addition, the planned permitiing
propgram would sllow existing sources to
voluntarily participate in the permiting
program and accept enforcealile permit
Hmits, EPA regional offices would be
the permitting authority for this
prograny. With respect to Title V
operating permits, EPA has proposed 1o
inchude Indian country within the scope
of 40 CFR Part 71, Therefore, the Part 71
regulations would apply 1o all major
stationary sources ol air pollution
located in Indian country,

Many CAA requirements appiv in
[ndian country withowt any further
action by the EPA. For example, the
standards and requirements of the
Standards of Performeance for New
Sources. 42 U.S.C, 7413 and 40 CFR Part
60, apply to all sources in Indian
country. Similarly, the National
Lmnissions Standards for Hazardous Air
Pottuants, 42 ULS.C. 7412 and 40 CFR
Part 63 apply in Indian counury.

EPA has, however, identified
categories of sources of air pollution,
such as open burning and fugitive dust,
that are nol covered by those
regudations. For these caregorical
sources, EPA believes that it has the
authority 1o premulgate regulations on a
national hasis (hat would apply umil o
TIP has heen submitted and approved,
EPA has also identified a number of
peneral air quality rules, such as the
prohibition against emitting greater than
20 percent opacily, which could be
promulgated nadonally for application
in lician country pending TIP approval.

EPA is optimistc that any additional
repulations can be promulgated and
implemented relatively guickly, since,
atong with the protections they wouald
provide, such reguiations can also serve
as models which tribes can use in
drafting T1Ps.

EPA wishes to emphasize that the
national rules it intends to promulgate
will he analogous (0. but not the same

il
gl
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in all respects, as the types of rules
generaily approved into State
Implementation Plans. For example,
EPA’s federal rules are Hkely to
FEPYOSENT a1 average program,
potentially more stringent than some
SIP rules and less stringent than others.,
However, by promulgating such rules,
EPA would not be establishing, and
should not be interpreted by States as
setting, new minimal criteria or
standards that woutdd govern its
approval of SIP rules, EPPA encourages
and will work closely with all tribes
wishing to repiace the future federal
regulations with TIPS, EPA intends thit
its federal repulations will apply only in
those situations in which a tribe does
not have an approved TIP.

EPA will actively encouwrape tribes to
provide assistance in the developuent
of the proposed regulations reflerenced
above to ensure that tribal
considerations are addressed and
development of the regulations will be
stibject to notice and commernit
rulemaking procedures.

The case-hy-case nature of program
fmplementation in Indian country
makes it difficult to address concermns
aboul plans and time lines, The
Agency's strategy for implementing the
CAA in iIndian country proposes i
rulti-pronged approach, one prong of
which is federal implementation
desecribed above. The other prongs
derive from a “prass-roots” approach in
which stafl in the EPA regional offices
work with individual (ribes to assess the
air quality problems and develop, in
consultation with the tribes, either tribal
or federal strategies for addressing the
problems, ‘

1. Building Tribal Capacity. An
essential componers of the Agency’s
CAA implementation stratugy is L0
ussss the extent 10 which tribes have
developed an envirpnmental protection
infrastructure and determine how best
1o build 1ribal capacity to implement
their own CAA programs. The
assessment will he done in cooperation
with the tribes and may include any or
all of the foliowing:

A Needs Assessiment. An inltial step
for effectively implementing the CAA In
Indian country is to identily the afr
quatity concerns and determine how
well the tribes are able (o address then.
EPA will work with the tribes 1o
develop emission inventories and air
manitoring studies fwhere appropriate}
(o determine the nature ol the problem
and identify a cange of potential control
stratepies. From this information, EPA
and the tribes will jointly develop, as
needed, tribal or fedecal implementation
plans (T1Ps/F1Ps) 1o address the
problem. These TIPs/FIPs may include,

+

for example, controls on minor sources,
categorical prohibitory rules, arca
source controls (e... vapor recovery,
open burning ordinances).

b, Conmmunication. A critical part of
the Agency's strategy to build tribal
capacity 1s outreach and
cormmunication, Qutreach has already
bepun as EPA regional staff worked with
tribes i their service area to draft the
Strategy for Implementing the CAA in
Indian Country. Outreach will continue
with the premulgation of this ruie; staff
will meet with Tribes in regional
meetings held throughout the country o
walk about implementing the rule and
answer questions. In follow-up to these
initial meetings, EPA will adopr & multi-
media approach to communicating with
the Tribes and other stakeholders
{conferences, conference calls,
newsletters, inlerned, eic.} 10 ensure
timely access to information and
puidance developed in support of this
rule.

¢. Training. The third component for
buiiding trilal capacity is training,
providing in various forms and twough
various media the skills and knowledpe
neaded (o implement an air quality
protection program in indian country.
EPA alveady supports & training
program at Northern Arizona University
{NAL that offers basic introductory
workshops on air quality program
managerment and administration and a
more in-depth course in air poliution
control techmology. This program,
offered a1 no cost 10 fribes, helps wribat
environmental professionals develop
competence in ajr quality management,
The program also prepares these
professionals for enrollment in more
achvanced courses in EPA’s Alr Pollution
Trainjng lnstitite (APTI. In addition 1o
these formal training opportunities, EPA
offers internships 1o college students
interested in pursuing an envirenmental
career and suppoerls an outreach
program it hiph schools iy Indian
country to encourage these students’
interest in environmantal protection
carcers. EPA plans 1o encourage other
options Tor promoting tribal professional
development, including peer-to-peer
SUPPOTL temporary assignments with
other governmert (State, tribal, or
federal) environmental programs, and
cooperative agroements 1o provide
technical assistance.

As these individual tribal assessments
are completed, the information will be
compiled in order to determine to what
extent commeonalities exist among the
air quality problems that might he
amenable Lo common solutions {e.p.,
Title V, mingr sources, ete.), The
Ageney will work in concert to develop
other commaon solutions, as needed. At

the same time, EPA is developing
puidance documents, templates, and
model analyses to assist tribes jn
developing Tvibal Air Programs.

Finally, EPA recognizes that air
quality prablems in Indian country do
not exist in solation and that oiten they
are part of a broader spectrum of
environmental problems, the solutions
for which may be best developed
through an integrated approach to
environmental protection. EPA’s Office
of Air & Radiation will continue 1o work
with other media offices 1o develop
overall environimental assessments
(through the Tribal/EPA Environmental
Agreement process) for Indian country
and develop inteprated approaches
where appropriate, One approach, for
example, might be to focus on ways
simultaneously protect air quality, water
quality, and other public health and
environmental values through controel
strategies that reduce atmospheric
deposition of air pollutanss in Indian
country.

I3, CAA Sections IO 1) and 502(ci)(3)
Authority

It the proposed tribal rule, EPA stated
that j{ was not proposing (o treat tribes
innthe same mannes as states urtder its
section 301 (d} authority with respect to
the specific provision in section
1HO() (1) that directs EPA to
promulgate, "within 2 years,” a Faderal
Implementation Plan (F1P} after EPA
finds that a state has fatled 1o submit a
required plan, or has submitted an
incomplete plan, or within 2 vears alter
LEPA has disapproved all or s portion of
a plan. 58 FR at 43865, The proposed
exception applied ondy for that
provision of section 1310&}{1) that sets a
specified date by which EPA must issue
a F1P, The proposal went on 1o state that
“EPA would continue 10 tre subject 1o
e basic requirement 1o issue a FIP for
affected [tribal] areas within some
reasonable time.” In wday's action, EPA
is finalizing the peneral approach
discussed in the proposal, but has
altered the method for implementing
that approach. Therefore, although the
result that was intended by the proposal
rermains unchanped, after further
review. EPA is modifying the repulatory
procedure by which it achieves that
result, and is also clarifying the
statutory basis it is relying upon for
doing so.

The proposed ruie set forth FPA's
view that one of the principal goals of
the rulemaking required under section
301{d) is 10 allow tribes the flexibility to
develop and administer thelr own CAA
programs to as full an extent as possible,
while at the same time ensuring that the
health and safety of the pubiic is

o
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protecied. However, sinee, among other
things, tribal autharity for establishing
CAA programs was expressly addressed
for the first time In the 1990 CAA
Amendnents, in comparison to states,
trihes in general are in the early stages
of developing air planning and
implememation expertise. Accordingly,
EPA determined that it would be
infeasible and inappropriate (o subject
tribes 1o the mandatory submictal
deadlines imposed by the Act on staws,
and 1o the related Tederal oversight
mechanisms i the Act which are
iripgered when EPA makes a finding
that states have failed 1o meet requiced
deadlines or acts o disapprove a plan
submittal. As the proposal noted,
section 30Hd)(2) provides for EPA 0
promulgate regulations specifying those
provisions for which it is appropriate 1o
treat iribes as states, but does not
compel tribes 1o develop and seck
approval of air programs, in other
words, there is no date certain submitgal
requirement imposed by the Act for
wrilies as there is for states. Thus, since
the FIP obligation under scction

T1O{e) (13 15 keyed to plan submission
failures by states that are contemplated
with respect 1o 7a reguired submission,”
ard to plan disapprovals that have not
heers cured within a specified time
frame, the discussion in the proposal
reparding section 110{c}{1) was
consistent with the approach
summarized above, However, given (hag
the statutory basis underiying section
110{¢c)H(1} is cither expressty inapplicable
to tribal plans or ks linked to submittal
deadlines that the Agency is today
determining are inappropriale or
infeasible to apply (o tribal plan
submissions, that section a5 a whole—
not merely the provision setling a
specific date by which EPA must issue
a FIP--should have been included on
the Tist of proposed CAA provisions for
which EPA would not treat tribes in the
SAE MAnner as slales.

Consequently. in this final action,
EPFA has added section 110 (1) in jis
entirety to the st of CAA provisions in
the rule portion of this action (§49.4) for
which EPA is not treating tribes in the
same manner as states. However, by
including the specific FIP obligation
under section 1TH() onthe listin
section 49.4 of this final rule, EPA is not
relieved of fts general obligation under
the CAA Lo ensure the protection of air
guality throughout the nation, including
throusghout Indian country, In the
absence of an express statatory
requirement, EPA may act Lo prowect air
quality pursuant to its “gap-filling”
authority under the Act as a whole. See,
e, CANA section 303 (a). Moreover,

section 30H{d){4) provides EPA with
discretionary authority, in cases where
it has detecmined that treatment of
tribes as identical to states is
“inappropriate or adminisuaively
infeasible,” Lo provide for direct
administration through other regulatory
means, EPA is exercising this
discretionary authority and has created
a4 new section (§49.11) to this final rule
which provides that the Agency wiil
promulgate a FIP (o protect tribal afr
quality within a reasonable time il tribal
efforts do not sesult in adoption and
approval of wribal plans or programs.
Thus, EPA will continue to be subject to
the basic requirement 1o issue a FIP for
affected tribal arcas within some
reasonable time,

The propesal notice made clear that
even while the Agency was proposing
1ol 10 {reat (ribes as states for purposes
of the specified date in section 110} (1),
i was always EPA's intention 1o retain
the requirement w issue a 1P, as
necessary and appropriate, for affected
tribal areas. The bases and radonale for
that determination are thoreughly sel
forth in 59 FR 43856 (cspecially at pages
43864 through 43966) and remain the
same. The only change between the
proposal and this final notice regards
the methodolopy used to achieve the
intended result, j.e., using the Agency’s
section 301{d)(4) discretionary authority
in conjunction with its general “gap-
filling"” CAA authority,

Similarly, EFA is taking final action
ort s proposal notio treat tribes in a
marmer similar o states for the
provision of section 502{d) (3} which
requires issuance by EPA, within two
years of the statutory submitzal
deadline, of a federal operating permil
program T EPA has not approved a state
program. The Agency has proposed,
pursuant 1o its section 301 {d)H{4)
authority, to include in its final rule
addressing federal implementation of
operating permit programs in Indian
COMITY & commitment to implerment
such programs by a date certain in
instances where a ribe chooses not to
implement a program or does not
receive EPA approval of a submited
program. G2 FR 13748, In light of this
commiument, EPA does not believe it is
necessary (o retain the text in §49.4(j}
acknoewledging its federal authority.

HI Significant Changes to the Proposed
Regulations
A Part 35~-State and Local Assistance
Section 35,205 Maximum Federal
Share and Section 35.220 Eligible
Indian Fribe. In its proposed rule, EPA
sought comment on the appropriate
level of tribal cost share for p section

105 prant, from a minimum of five
prercent to o maximum of 40 percent,
The proposal also asked {for comments
an the establishment of a phase-in
period for tribes to meet whatever mateh
is ultimitely required for section 105
grants. Tribes universally comment that
the level of matching funds should be
kept to a minimum, i.e., five percent, if
noet waived altogether, especially during
the early stages of developing an air
guality program. Une tribe asserts thas
Title ¥V cannot be viewed as the selution
to funding tritsal air programs; other
fimancial resources must alse be made
available. In addition, EPA notes that
only a small number of tribes have
applied for section 105 grants despite
being eligible 1o receive such grants as
air pollution contrel agencies under
section 302(b}(5) and section 301 {){5).
EPA atributes much of the tribes’
reluctance {o apply for (hese grants (o
the match requirement of forty percent
that has been appiicable to all section
105 grarnts,

EPA agrees with the commersters thal
tribal resources generally are not
adequate to warrant the level of match
required of states and that equivalent
resources are unlikely 1o become
available in the foreseeable future. A
high match requirement would lkely
discourage imerested tribes from
developing and fmplementing air
programs. It is not appropriate to
cormpare the resources availalie for the
development of state programs to that of
tribes because tribes often lack the
resources or tax infrastructure available
1o staies for mecting cost share
requiremersts, Furthermore, a low match
requirement. with a hardship waiver, js
consistent with fecteral Ingtian policy
which encourages the removal of
obstacles to self-povernment ang
impediments (o wibes implementing
their own programe,

Accordingly, EPA has determined that
it is inappropriate (o treat tribes
identically to states for the purpose of
the match requircment of section 105
grants, Therefore, purseant 1o its
authority under section 301 (d) (4}, EPA
will provide a maximum federal
contribution of 95 percent for financial
assistance under section 105 to those
tribes elipible for weatment in the same
mANner as states for two years from the
initial pgrant award. Aflter the initial two-
year period of § percent mateh, EPA
will increase cach tribe’s minimum cost
share 1o 10 percent, as long as FIPA
determines that the tribe moeets certain
objective and readily-available
cconomic indicators that would provide
an oljective assessment of the wibe's
ability 10 increase 1ts share, Within
eipliteen months of the promulgation of
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this rule, the Agency will, with public
input, develop puidance setting forth
the precise procedures for evaluating
tribal economic circumstances and will
identify those cconomic indicators {for
example, tribal per capita income, wibal
unempioymernt rates, etc.) that will be
used 1o support its determinastions,

The tritsal match will not be wajved
uniess the tribe can demonstrate in
writing to the satisfaction of the
Regional Administrator that fiscal
circumnstances within the wibe are
constrained 1o such an extent that
fulfilting the match would impose
undue hardship, This waiver provision
is designed to be very rarely used. The
Agency does nol foresee any
cireumstances that would justify
eliminating this waiver provision lor
those eligible tribes that sre able to
demonstrate that meeting the match
requirement would result inundoe
financial hardship. This waiver
provision is not available to tribes tha
establish eligibility for a section 100
grant pursuant o §35.220(h).

T The EPA will examine the experience
of this program and other relevant
information {o determine appropriate
long-term cost share rates within five
years of the date of publication of this
rule,

Finaliy, the definition of indian Tribe
iry § 35,105 has been changed (o make it
consistent with the definition found in
the CAA at section 30207 and the
definition in §49.2.

B. Title V Operating Permits Program:
Operational Flexibility

The Agency recelved comments that
objected to the proposed rule’s position
that tribal part 70 programs would not
e required o Include the saime
operational fexibility provisions
required of state part 70 programs. The
propoesat preamble suggested that the
three operational (lexibility provisions
at 40 CFR 70.4{b)(12) would be opticnal
for tribes as would 40 CFR 70.6{a){8), 40
CFR 70.6{a){10), and 40 CFR 70.6{x}{9).
A brief description of each of these
provisions follows,

The three operational flexibility
provisions in § 70.4{b){12) require
permining authorities o) (1) aliow
certain changes within a facility without
requiring a perit revision; (2) atiow for
trading increases and decreases in
emissions in the facility where the
applicable implementation plan
provides for such trading: and (3} aliow
wrading of emissions increases and
decreases in the {acility for the purposes
ol complying with 2 federally-
ondorceable emissions cap that s
estabiished in the parmit, Thesa
provisions implement section 502 (10)

of the Act. EPA has proposed to modify
these provisions, by deleting the first
provision and making some technical
clarifications 1o the third proviston. See
6O IFR 45529 (Aupust 31, 1995},

Section 70.6(2)(8) requires as a
standard condition that permits contain
a provision stating that no permit
revision shall be required under any
approved economic incentives,
marketable permits, emissions trading
and other similay programs or processes
for changes that are provided for in the
permit,

Seetdon 70.6{a) (10) reguires a standard
cordition (upon request of the
applicant} that allows {or esmnissions
trading a1 a source if the applicable
requirement provides for trading
without a case-by-case approval of cacl
emission trade.

Secton 70.6(a) (9) requires as &
standard condition (apon request of the
applicant and approval by the
permitting authority) terms that describe
reasonably anticipated operating
seenarios.

Initially, EPA believed that the
technical expertise required (o
implement operational flexibility
provisions would make it too difficul
for wibal programs to obtain EPA
approval. Accordingly. the Apency
proposed that, for purposes of these
provisions, tribes would not be treated
in the same manner as states. However,
EPA now believes thar a better approach
would be to treat tribes in the same
manner as states {or purposes of these
pravisions, while providing sufficient
techinical assistance, if needed, to enable
tribes to issue permits that nieet these
operational flexibility requirements.
Such an approach will assure that
sources witl be provided maximum
flexibitity regardiess of whether the
parmitting agency is a tribal or state
agency, I addition, it will afford
sources that are subject to tribal part 70
programs the benefit of streamtined
provisions that have heen proposed for
part 70,

. Section 49,4 Clean Air Act
Provisions for Which Tribes Will Not Be
Treated in the Same Manner as States
Based on the comments received
regarding tribal sovereign immunity and
citizen suils {see discussion at 118}, EPA
is withdrawing its proposal 10 treal
iribes as states for purposes of section
304 and the judicial review provisions
of sections HS02M) (6 and 302(0H1(7) of the
Act andd has revised §49.4 accordingly,

D, Section 419.8  Provisions for Tribal
Criminal Enforcement Authority

EPA i modifying the lanpuage under
this provision 1o clarfly the federal role

in eriminal enforcement of tribal
programs. Where tribes are precluded by
Jaw from asserting criminal enforcement
authority, the federal government wit}
exercise eriminal enforcemen:
responsibitity. To facilitate this process,
the Criminal Investigation Division
office located at the appropriate EPA
regional office and the tribe will
establish a procedure by which any duly
authorized agency of the tribe (ibal
environmental program, tribal police
force, tribal rangers, teibal {ish and
wildiife apents, wribal natural resources
office, ete.} shall provide tmely and
appropriate investigative leads to any
agency of the federal government (EPA,
LS, Anorney. BIA, FI3, ete.} which has
authority to enforce the criminal
provisions of federal environmental
statites, This procedure will be
incorporated into the Memorandwn of
Agreement between the tribe and EPA,
Nothing in the agreement shall be
construed (0 limit the exercise of
criminal enforcement authority by the
tribe under any circumstances where
the tribe may possess such authority,

i, Section 49.9  EPA Review of Tribal
Clean Air Act Applications

New Process for Determining Eligiliility
of Tribes Tor CAA Programs

Many state, local government and
industry commenters suggest that the
proposed 15-tday review period
provided by EPA 1o idemtify potential
disputes regarding a tribal applicant’s
assertion of reservation houndaries and
Jurisdiction over non-reservation areus
should be extended. Suggested changes
to the proposed 14-day review period
ranpe from 30 w 120 days. Commenters
cite the potential complexity of
Jurisdictional issues and the amount of
time required 1o respond adequately,
especially for non-reservation areas,
These commenters also express concern
that notice and an opportunity for
comrent regarding reservation
boundaries and tribal jurisdiction over
non-reservation areas is being Hmited 1o
“appropriate governmenal entities.”
Industry commenters sugpgest that nofice
and opportunity for comment also be
provided to the regulated community, as
well as othor interested parties {e.q.,
landowners whose property could
petentially fali under (ribad
jurisdiction), In addition, one industry
commaenter states that such
determinations should be viewed as
ralemakings under the Administrative
Procedures Act {APA) and, thus, subicct
to public notice and comment.

Consistent with the TAS process
which EPA has historically
implemented under the Clean Water
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and Safe Drinking Water Acts, the
preamible to EPAs proposed rule on
tribal CAA programs stated that the
CAAN TAS process “will provide States
with an opporiunity 10 notily EPA of
boundary disputes and enable EPA 10
obtain relevant information as
needed].]” 59 FR at 43963, The proposat
also indicated that a principal cancern
in developing the elipibility process was
to streamline the process to eliminate
neediess delay. Id. In proposing Lo limit
the notice ancd comment provision to
Cappropriste povernmental entities” and
the period within which to respond 1o
15 days with the possibility of a one-
time extenston of another 15 days, EPA
was generally affirming prior “treatment
as state” {TAS) practice. EPA notes that
nejther the Water statutes nor the CAA
mandates a specific process regarding
TAS determinations, including
Jjurisdiction. Under CAA section

301 () (2)(B), EPA must evaluate
whether a tribe has demonstrated that
the air resource activities it seeks to
regulate are either within a reservation
area, or witlin @ non-reservation area
over which the tribe has jurisdiction. In
doing s, the Agency has provided for
notice and a Hmited opportunity for
input respecting the existence of
competing claims over iribes’
reservation oundary assertions and
assertions of jurisdiction over non-
reservation areas to appropriate
governmental entities,” which the
Apency has defined as states, tribes and
other federal entities located contiguous
o the tribe applying for eligibility, See
penerally, 56 FR 64876, 64884 (Dec. 12,
1991}, This practice recognizes, in part,
thiat 10 the extent genuine reservation
boundary or non-reservation
jurisdictional disputes exist, the
assertion of such are an inherently
POVEITTNEN-LO-BOVErNMent provess,
Nonetheless, EPA seeks to make its
notification sufficiently prominent to
inferm local governmental entities,
industry and the general public, and
will consider relevant factual
information from these sources as well,
provided (for the reason given above)
they are subitted through the
identified "appropriate governmental
entities.” In making determinations
regarding elipibility in the context of the
Water Acts. EPA has explained that the
part of the process that involves
notifying “appropriate governmental
entities” and inviting them o review
ihe tribal applicant’s jurisdictional
assertion is designed to be a fact-finding
progedure w assist EPA in making these
statutoriiy-preseribed determinations
regacding the tribes’ jurisdiction; it is
not inany way to he understood as

Creating or approving a $iaie or non-
tribal oversight role for o statutory
decision entrusted to EPA, For these
reasons, EPA also disagrees with the
industry cammenter about the status of
these decisions under the APA. Given
that there is no particular process
specilied under EPA poverning starutes
for TAS efigibility determinations, they
are in the nature of informal
adjudications for APA purposes. As
such, EPA does not believe there i a
legal requiremertt for any additional
process than what the Agency already
provides, By contrast, EPA decisions
regarding rribal authority 1o implernent
CAA programs generally are rulemaking
actions involving public notice and
comment in the Federal Regisier. The
approach in the proposed CAA rule was
intended 1o follow the above process,
including its imposed limitations {such
as a 10-day review period), 1o ensure
that overal] eligibility decisions should
nol be delaved unduly,

intoday's rulemaking, EPA recopnizes
that the potential complexities of
reservation beundary and non-
reservation jurisdictional issues may
require additional review tirme and is
finalizing an inirial notice and comment
periad of 30 days with the option for a
one«time extension of 30 days for
disputes over non-reservation areas,
shouid the issues identified by the
commenters warrant such extension,
EPA agrees that in some cases issues
regarding tribal jurisdiction over non-
reservation areis may be complex and
may require more extensive analysis.
However, EPA believes that many
Jurisdictional claims will be non-
controversial and will not elicit adverse
cosnmends, Iy these instances, a
comment period in excess of 30 days is
ol warranted, I, however, the tribal
ciaims fnvolve non-reservation areas
and reguire more extensive analysis. an
extension o the comment period may
he warrarted. In all cases, comments
from appropriste governmentad entities
mivst be offered in a timely manner, and
must be lmited to the ibe's
Jurisdictional assertion.

State and industry conunenters
guestion the appropriateness of the
language in §49.9 of the repulatory
portion of the proposal which states that
eligibility decisions reparding a tribe’s
jurisdiction will be made by EPA
Regional Administrators, as it appears to
imply that jurisdictional disputes will
always be resolvabile at the Apency
level EPA continues o belisve that the
Regional Administrators are the
appropriate decision makers for tribal
clipibility purposes, inchading
Jurisdictional assertions, However, the
Agency does apree that the fanguage, as

writlen, smay have bheen confusing,
Conseguently, EPA has modified the
tirst sentence of §49.94e). As explained
previously, EPA has been making
oligibility decisions pursuant to the TAS
pracess under other environmerntal
statutes for some time now. The TAS
process set forth in this rule, including
the process for making tribal
Jurisdictional determinations, is
consistent with the approach followed
by EPA in related regulatory contexts,
EPA notes again that it believes that
imany submissions regarding
Jurisdiction by tribes requesting
eligibility determinations will be non-
cantroversial,

This final rule allows tribes to submit
simubtaneously to EPA a request for an
eligibility determination and & request
for approval of @ CAA program. In such
circumstances, EPA will likely
announce is decision with respect o
eligibitity and progrant approval in the
same Federal Register notice, for
purposes of administrative convenience.
However, EPA does not intend this
simultaneous decision process of itself
1o be interpreted as altering the
Agency’s view {described above)
regarding APA applicability with
respect o notice and review
opportunities provided 1o appropriate
povernmental entities with respect to
tribiad reservation boundary and non-
reservation jurisdictional assertions,

F. Section 49.11  Actions Under
Section 301{cd)(4) Authority

This section addresses the regulatory
provisions being added to this rule
pursuant to CAA section 301 {d)(4). See
discussion at Part 111 above,

IV, Miscellancous
A, Exccutive Crdoer (0 12866

Section 3(0) of EO 12866 defines
Usignificant repulatory action” to mean
any regulatory action that s Jikely to
result inarule that may;

{1) Have an annual effect on the
ceonory of $100 mitHon or more or
adversely affect in a material way the
econsmy, a sector of the economy,
productivity, competition, jobs, the
envirenment, public health or safety. or
state, local or tribal governments or
comrunities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
ar planned by another agency:

{3) Materially ajter the budgesary
impact of entitlements, grants, user fees,
or loan programs or the rights and
aldiputions of recipients thereol or

(4} Raise novel legal or palicy issues
arising out of legal mandates, the
Presidents priorities, or the principles
set forth in this Executive order.
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This rule was delermined (o be a
sipnificant regulatory action. A draft of
this rile was reviewed by the Office of
Management and Budget (OMB) prior 1o
publication because of anticipaied
public intesest in this sction including
putential Interest by Indian tribes and
state/local governments.

EPA has piaced the following
information related to OME's review of -
this praposed rute in the prablic docket
referenced at the beginping of this
notice:

{1} Materials provided to OMB in
conjunction with OMB's review of this
rufe; and

{2} Materials that identily substantive
changes made between the submittal of
a draft rule o OMB and this notice, and
that identify those changes that were
made at the suggestion or
recommendation of OMI3,

B. Regulatory Flexibility Act (RFA)

Under the RFA, 5 U.S.C. 601612,
EPA must prepare, for rules subject 1o
notice-and-commert rulemaking, initial
and linal Regulatory Flexibility
Analyses describing the impact on small
entities. The RFA defines small entities
as folows:

—Small businesses. Any business
which is incdependently owned and
operated and js not dominant in its
field as defined by Small Business
Administration regulations under
section 3 of the Small Business Act.

—~Srall governmental jurisdictions.
Governmuonts of cities, courdies,
towns, townships, villages, school
districts or special districts, with a
population of fess than fifty thousand.

—-Smal) orpanizations. Any not-for-
profit emtesprise which is
independently owned and operated
and is not dominantin its field.

However, the regquirement af preparing

such analyses is inapplicable if the

Administrator certifies that the rule will

not, iF promulgated, have a significant

economic impact or a substantial
sumber of small entities, 5 UL.5.C.

GO5(h). _

The rule will not have a significant
economic bnpact on » substantial
mamber of small entities. Many Indian
tribes may meet the definition of small
goverrunental jurisdiction provided
abave. However, the rule does not place
any mandates ot Indian tribes. Rather,
it awhorizes Indian tribes at their own
initiative to demonstrate their eligibility
10 be treated in the same manser as
states under the Clean Adr Act, to
submit CAA programs for specified
provisions and to request federal
financial assistance us described
olsewhere in this preamble. Further, the

rule calls for the minimum information
necessary 1o effectively evaluate tribal
applications for eligibility, CAA
program approval and federal financial
assistance. Thus, EPA bas atempted o
minimize the burden for any tribe that
chooses 10 participate in the programs
provided inthis rule.

The regulation will not have a
significam impact on a substantial
number of small businesses. Any
additional economic impact on the
public resuliing from implementation of
this regulation is expected to be
neglipible, since tribul regulation of
these activities is limited to areas within
reservations and non-reservation areas
within tribal jurisdiction and, in any
event, EPA has regulated or may
regulate these activities in the absence
of tribal CAA programs,

The regulation will not have a
sipnificant impact on a substantial
number of small organizations for the
same reasons that the regulation will not
have a significant impact on
substantial number of small businesses,

Accordingly, I certify that this
repulation witl not have a significant
cconomic impact on a number of small
entities.

C. Executive Order (EO} 12875 and the
Unfunded Mandaltes Reform Act

EQ 12875 is intended to reduce the
imposition of unfunded mandates upon
state, tocal and tribal governments, To
that end, it calls for federal agencies o
refrain, 10 the extent feasible and
permitied by law, from promulgating
any regulation that is not required by
statute and that creales a mandate upon
a state, local, or tribal government,
unless (unds for complying with the
mandate are provided by the federal
governmeni or the Agency first consulls
with affected state, local and tribal
SUVETTIETIS.

The jssuance of this rule is required
by statute, Section 301(d) of the CAA
directs the Administrator 1o promulgate
regulations specilying those provisions
of the Act for which it is appropriate to
treat indian tribes as states, Moreover,
this rule will not place mandates on
Indian tribes, Rather, as discussed in
section JV.B above, this rule authorizes
or enables wibes to demonstrate their
eligibility 1o be treated in the same
manner as states under the Clean Adr
Act and (o subnit CAA programs for the
provisiens specified by the
Administrater, Further, the rule also
explaing how tribes seeking to develop
and submiy CAA programs to EPA for
approvel may qualify for federal
financial assistance,

Tite [ of the Unfunded Mandates
Reform Act of 1995 (UMRA), P.L. 104

4, signed into faw on March 22, 1995,
establishes requirements for federal
apencies (0 assess the effects of their
regulatory actions on state, jocal, and
tribal governments and the private
sector, Under sections 202 and 206 of
the UMRA, EPA penerally must prepare
a writlen statement of economic and
regulatory alternatives analyses for
proposed or finat rules with federal
mandates, as defined by the UMRA, that
may result in expenditures o state,
local, or tribal governments, in the
appregate, or to the private sector, of
100 million or more i any one year,
The section 202 and 205 requirements
des not apply 1o today's action because
it is not a "Federal Mandate” and
hecause it does not impose annual costs
of $3100 million or more.

Today's rule contains no federal
mandates for state, local or tribal
povernments or the private sector for
two reasens., First, today’s action does
not impose any enforceable duties on
any state, local or tribal governments or
the private sector, Second, the Act also
generally excludes from the definiton
of a "federal mandate”™ duties thal arise
from participation it a voluntary federa
program. As discussed above and in
Section IV.B., the rule that is being
pravmslgated today merefy authorizes
eligible tribes 1o seek, at their own
election, approval from EPA to
implemert CAA programs {or the
provisions specificd by the
Administrator. Moreover, EPA has
regulated or may regulate these
activities in the absence of Tribal CAA
Programs.,

Even if today's rule did contain &
federal mandate, this rule will not result
in donual expenditures of $100 millien
or more for state, local, and ribal
povernments, in the aggregate, or the
private secior, This rule only addresses
CAA authorizations that purlain to tribat
governmerds, not o state or local
povernments, and calls for tribal
governments to subimit the minimum
information necessary (o effectively
evaluate applications for eligibility and
CAA program approval, The rule also
explains how {ribes secking to develop
and submit CAA programs fur approval
may qualify for federal financial
assistance and, thus, minimize any
economic burden. Finally. any
eeonomic impact on the public resulting
from implementation of this regulation
is expected to be negligible, since tribal
regulation of CAA activities is limited to
reservalion areas and non-reservation
areas over which @ tribe can
demonstrate jurisdiction,

Before EPA establishies any regulatory
requirements that may sighificantly or
uniquely affect small governments,
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inciuding tribal governments, section
203 of the U \;iRA requires EPA w
develap a plan for informing and
advising any small government. EPA
consuited with tribel governments
periodically throughout the
development of the proposed rule, and
met directly with tribal representatives
at three major outreach mieetings. Since
jssuance of the proposed rule, EPA also
received extensive commernts from, and
has been in communication with, tribal
governments regarding all aspects of
this rule. The Agency is also committed
1o providing ongoing assistance 1o tribal
governments seeking 1o deveiop and
submit CAA programs for approval,

I3 Paperwork Reduction Act

OMB has approved the information
collection requirements periaining o
wants applications contained in this
rule under the provisions of the
Paperwork Reduction Act, 44 U.S.C,
3501, e seq. and has assigned OMB
control number 2030-0020.

This collection of infermation
pertaining to the grants application
process has an estimated reporting
burden averaging 29 hours per response
and an estimated annuat record keeping
burden <|wmping, 3 hours per
respondent. These estimates include
time for reviewing instructions,
searching existing data sources,
gathering and maimaining the data
needed, and completing and reviewing
the collection of informatiorn.

The Office of Managen:ent and Budget
has also approved the information
collection requirements pertaining Lo an
Indian tribe's application for eligibiliny
1oy be treated in the same manner as a
state or lreatment as state’ as provided
by this rule under the Paperwork
Rechuetion Act, 44 115G, 3501, ef seq.
atd has assigned OMB control number
20600306, This rule provides thal each
tritse voluntarily choosing to apply for
eligibility Is 10 moet eligibility by
demonstrating it (1) Isa f(*rloml]y
recognized tribe; (2) has a governing
body rarrying oul substartial
gover nmental duties and powers; and
{3} is reasonably expected 1o be capable
of carrying out the program for which it
is seeking approval in a manner
consistent with the CAA and applicabie
regulations, If a tribe is asserting
Jurisdiction over non-reservation areas,
it st demoenstrate that the Jegal and
(actual basis for its jurisdiction is
consistent with applicable pringiples of
federal Indian Taw,

This collection of information for
treatiment in the same manner as states
i carry out the Clean Air Act has an
estimated reporting burden of 20 annaal
responses, averaping 40 hours per

response and an estimated anrual
record keeping burden averaging 800
hours, These estimates inciude tme for
reviewing instructions, searching
existing data scurces, gathering and
maintaining the data needed, ancd
completing and reviewing the collection
of information. Burden means the toal
time, efford, or financial resources
expended by persons to generate,
rmpintain, retuin, or disclose or provide
information to or for a federal agency,
This includes the time necded to review
instructions; develop, acquire, install,
and urilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and mahtaining information, and
disclosing and providing information;
acljust the existing ways to comply with
any previously applicable instructions
and requirements; teain personnel (o be
abile wo respornd 1o a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information,

An agency may not conduct or
sponsor, and a person is not required to
respond 1, a colleation of information
uniess it displays @ curvertly valid OMB
control number. The OMB conirol
vumbers for EPA’s regulations are listed
in 40 CFR Part § and 48 CFR (‘ha;’)zer
15, EPA is amending the table in 40 CFR
Part % of currently approved ICR control
numbers issued by OMB for various
repularions w list the infermation
reguirements contained in this final
rule.

K. Suturission to Congress and the
General Accounting Office

Under 5 U.S.C. 801 @) (1}(A) as added
by the Small Business Regulatory
Enforcemnent Fairness Act of 1996, EPA
submitted a repor( containing 1his rule
and other required information to the
1.5, Senate, the U.S. House of
Representatives anct the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today's Federal Register, This rule is
not o major rule’ as defined by §
11.6.C. 804{2).

List of Sabjects
A0 CFR Part §

Envirormental protection, Reporting
and recordkeeping requirements,
40 CFR Part 35

Environmental profection, Air
poliution control, Coastal zone, Grant
programs—cnvirornmental protection,
Grant programs--Indians, Hazsrdous
waste, Indians, Interpovernmental
relations, Pesticides and pests,

Reporting and recordkeeping
requirerners, Superfund, Waste
treatrnent and disposal, Water pollution
control, Water supply.,

A0 CFR Part 49

Envirommental protection, Adr
pollution control, Administrative
practice ard procedure, Tndimns,
Intergovernmental relations, Reporting
arud recordkeeping requirements,

40 CER Part 50

Ajr polludion contrat, Carbon
menoxide, Lead, Nitrogen dioxide,
Crong, Particulate matter, Sulfur oxides.

40 CER Par 81

Environmental protection, Air
pollution contral, National parks,
Wilderness areas.

Died: Febraary 3. 1998,
Carol M. Browner,
Administrator.

Far the reasons set out in the
Premmble, title 40, chapter T of the Code
of Federal Regulations is amended as set
forth helow:

PART 9—OMB APPROVALS UNDER
THE PAPERWORK REDUCTION ACT

1. The authority chtatien for part 9
continues to read as follows:

Authority: 7 ULS.C, 135 e seq., 136 136y
l‘)i S.CL 2001, 2003, 2005, 2000, 26012671
5.0, 331, 3460, 348: 31 U.S.C 9701 43
S0 120 etseq., 1311 131 3d. 1314 1318,
1323, 1320, 1330, 1342, 1344, 1345 &) andd
fe), 1367, 5.0, 11736, 38 FR 21243, 3CFR,

1971-1975 Comp, p. 973 42 LLS.C. 241, .
242h, 243, 246, 3001, 300g, 300g-1. 300g-2,
3003 3, 300p-4. 3008-5, 300g-5, 300§-1,
0052, 30043, 300j-4, 300§-4, 1867 o1 seq.,
GI0-GY9ZR. T401-767 g, 7542, Q601-9657,
11023, 11048,

2. 10 §9.1 the table is amended by
adding a heading and entries in
numerical order 1o read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

- OMB con-
40 GFR citation tral No.

Indian Tribes:
Air Quality Planning and Management
A96 20600306
20600306

PART 35--STATE AND LOCAL
ASSISTANCE

3. The authority cite for part 35,
subpart a. continues to react as follows:
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Authority: Secs, 105 and A01ay of the
Clean Air Act, as amended (412 US.C. 7405
and 7601{a); Secs. 106, 205{p), 205(), 208,
319, 501 4a), and 518 of the Clesn Water Act,
as amended (33 US.C. 1256, 1285(g). 1285¢)),
1288, 1361a) amd 1377); secs. 1443, 1450,
and 14571 of the Safe Drinkig Water Act {42
U.S.C. 3002, 3006 and 300p-11}; sees,
2002 and 3011 of the Solid Waste Disposal
Act, us amended by the Resource
Conservation and Recovery Act of 1976 (42
LS., 690 2{a). 6931, 6947, and 6949); and
secs. 4. 23, and 25{0) of 1he Federal
Insecticide. Fungickde and Rodenticide Act,
as amended {7 18,6, 1360}, 13600 and
136w(a)}.

4. Section 35,105 is amended by
revising the definitions for "Eligible
Indian Tribe,” “Federal Indian
Reservation,” and the first delinition for
“Indian Tribe,” and by removing the
secand definition Tor "Indian Tribe™ 0
read as follows:

§35.105 Defipitions.

FEligibie Incdian Tribe means;

(1) Tor purposes of the Clean Water
Act, any federatty recognized Indian
Trive that meets the requirements sel
forh at 40 CER 130.6(d); and

(2} For purposes of the Clean Air Act,
any federally recognized Indian Tribe
that meets the requirements set forth at
§35.220.

Federal Indian Reservation means oy
purposes of the Clean Water Act or the
Clean Air Act, all land within the Himits
of any Judian reservation under the
jurisdiction of the United States
povernment, notwithstanding the
issusnce of any patent. and including
rights-of-way running through the
reservation,

Indian Tribe means:

(1) Within the congtext of the Public
Water Systen Supervision and
Underground Water Source Pratection
seanss, any Indian Tribe having a
federally recognized governing body
carrying out substantial governmental
cuties and powers over a defined area.

(2} For purposes of the Clean Water
Act, any Indlan Tribe, band, group, or
community recognized by the Secretary
of the Interior and exercising
governmental authority over a {ederal
fndian reservation,

(3) For purposes of the Clean Alr Act.
any Indian Tribe. band, naton. or ather
organized group nr conumunity,
including any Alaskan Native Village,
which is federalty recognized as eligible
for the special programs and services
provided by the United States o Indians
because of their status as Indians,

%, rt # » *

5. Section 35.200 is amended by
adding new paragraphs (€}, (d}, and (e}
1o read as follows:

§35.208 Maximum Federai share.
* . * * *

{c} For Indian Tribes establishing
eligibility pursuant to § 35.220{). the
Regional Administrator may provide
financial assistance in an amount un 1o
45 percent of the approved costs of
planning, developing, establishing, or
improving an air pollution control
program, and upr W 95 percent of the
approved costs of maintaining that
program, After two years from the date
of each Tribe's injtial gram award, the
Regional Administrator will reduce the
maximum federat share to 90 percent, as
long as the Regional Administratoer
determines that the Tribe meets certain
cconomic indicarors that would provide
an objective assessment of the Tribe's
ability to increase its share, The EPA
will examine the experience of this
program and other refevant information
to determine appropriate long-term cost
shatre rates within five years of February
12, 1998. For Indian Tribes establishing
eligibility pursuant to § 35.220(). the
Regional Adminisyator may increase
the maximum federal share if the Tribe
can demonstrate in writing 1o the
satisfaction of the Regional
Administrator that fiscal clrcumstances
within tte Tribe are constrained 1o such
an extent that fulfitling the match would
impose undue hardship. This waiver
provision is designed to be very rarely
used,

() The Regionai Adminisirator may
provide financial assistance in an
amount up Lo 95 percent ol the
appraved costs of planning, developing,
establishing, or approving an air
pollution contral program arnd up 1o 95
percent of the approved costs of
majntainiig that program 1o an
intertribal agency of two or more Tribes
that have esiablished eligibility
pursuant to §35.220{a), which has
substaniial responsibitity for carrying
out an applicable implementation plan
uncler section 110 of the Clean Air Act,
when such intertribal agency is
authorized by the governing bodies of
those Tribes 1 apply for and receive
financial assistance. After two years
from the date of each intertribal
agency’s indtal grant award, the
Regional Administrator will reduce the
maxirmum federal share 1o 90 percent, as
long as the Reglonal Administrator
determines that the tribal members of
the irtertribal agency meet certain
economic indicators thas would provide
an objective assessment of the Tribes’
ahility to increase the non-federal share.
For intertribal agencies made up of
Indiun Tribes establishing eligibility
pursuant 1o §35.2200), which have
substantial responsibility for carrying

out an applicable implementation plan
under section 130 of the Clean Adr Act,
the Repional Administrator may
increase e maximam federal shave if
the irgertribal agency can demonstrale
in writing to the satisfaction of the
Regional Adminiswator that fiscal
circumstances within the member
Tribes are constrained o such an exient
that fulfilling the match would impose
undue bardship, This waiver provision
is desipned to be very rarely used,

{&) The Regional Administrator may
provide [inancial assistance jn an
amount up to B¢ percent of the
approved costs of planning, developing,
establishing, or improving an air
pollution control program, and up to
sixty percent of the approved costs of
maintaining that program to Tribes that
have not made a demonstration that
they are eligible for treaument in the
same manner as a state under 40 CFR
49.6, but are eligible for financial
asststance under §35.220{b).

6. Section 35.210 is amended by
adding paragraph (¢} 1o read as follows:

§35.210 Maintenance of effont,
» + + # »

{c} The requirements ol paragraphs (a)
arud (b} of this section shall not apply o
Indian Tribes that have estabiished
elipibility pursuant to §35.220(a) and
intertribal agencies made up of such
Tribes,

7. Section 35.215 is revised Lo read as
folows:

§35.215 Limitations,

(a} The Regional Administrator will
not award section 105 funds to an
interstate, intertribal or intermunicipal
agency which does not provide
assurance that it can develop a
comprehensive plan for the air quality
controd region which includes
representation of appropriate state,
imterstate, tribal, local, and internstional
interests.

(1) The Regional Administrator will
not award section 105 Tunds to a local,
interstate, intermunicipal, or intertribal
apency without consulting witlh the
appropriate official designated by the
Governor or Governors of the state or
states affected or the appropriate official
of any affecled Indian Tribe or Tribes.

{c) The Repional Administrator will
ned disspprove an application for or
terminate or annul an award of section
105 funds without prior notice and
opportunity for a public hearing in the
affected state or area within tribal
Jurisdiction or in one of the affected
states or areas within tribal jurisdiction
if several are affected.

8. Section 35,220 is added just before
the center heading “"Water Pollution
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Control (section 106)" to read as
follows:
§35.220 Eligible Indian Tribes.

The Regional Administrator imay
make Clean Air Act section 105 grants
1o Indian Tribes establishing eligibility
under paragraph (a) of this section,
without requiring the same cost share
that would be required if such grarts
were made to states. Instead grants o
eligible Tribes will include a tribal cosi
share of five pereent for two years from
the date of each Tribe's initlal grant
award, After two years, the Begional
Administrator will increase the tribaj
cost share (0 ten pereent, as long as the
Regional Administrator determines that
the Tribe meets cerlain economic
indicators that would provide an
ohjeetive assessment of the Tribe's
abitity o incroase its cost share.
Notwithstanding the above, the Regional
Administrator may reduce the required
cost share of grants to Tribes that
establish clipibilhy under paragraph {a)
of this section if the Tribe can
demonstrate in writing to the
satisfaction of the Regional
Administrator that fiscal circumstances
within the Tribe are constrained to such
ar extent that fuililing the match would
impose undue Bardship. This waiver
provision is designed o be very rarely
used.

{(a) An Indian Tribe is ekigible to
receive (nancial assistance i it has
demonstrated eligibility to be treated in
the same manner as 2 state under 40
CFR49.6.

) An Indian Tribe that has not made
a demonstration under 40 CFR 44,6 is
elipible for financial assistance under 42
U.5.C, 7405 and 760213 (5).

(&) The Administrater shall process a
tribal application for financial
assistunce under this section in a timely
ANner,

9. Part 49 is added to read as follows;

PART 49—TRIBAL CLEAN AIR ACT
AUTHORITY

Sec.
491
149.2
49.3
49.4

Progran overvicw.

Pefinitions,

General Tribal Clenn Adr Act authority.

Clean Air Act provisions for which it
is not approprigie w reat fribes in the
same manner as siates.

49.5% Tribat requests Tor additional Clean Adr
Act provisions for which it is not
appropriste (o real tribes in the siose
marner as siates,

Tribal eligibflity requirements,

Reguest by an Indian mibe for
eligibility cdetesmination and Clean Adr
Act program approval,

Provisions for tribal criminal
vidorcement authority.

18,0
19.7

449.8

EPA review of tribal Clean Abr Act
applications.
49.10  EPA review of state Clean Ajr Act
Programs
4811 Actions under section 301 (4)
authority.
Authority: 42 UL5,C, 7401, er seq.

40.9

§49.1

(=) The regulations in this part
identily those provisions of the Clean
Air Act {(Act) for which Indian tribes are
or may he treated in the same manner
as states, In general, these regulations
authorize etigible tribes 1o have the
same rights and responsibilities as states
under the Clean Ajr Act and authorize
EPA approval of tribal air quality
programs meeting the applicable
minimum requiremers of the Act,

(1) Nothing in this part shall prevernt
an Indian tribe from establishing
additional or more stringent air quality
profeciion reguirements not
inconsistent with the A,

Program overview.

§49.2 Definitions,

(@} Clean Air Act or Act means those
stattory provisions in the United States
Code at 42 U.S.C. 7407, e sey.

() Faderal lndian Reservation, Indian
Reservation ov Reservation means all
land within the limits of any Indian
reservation under the jurisdiction of the
United States povernment,
rotwithstanding the jssuance of any
patent, and including riphts-ofway
running through the reservation,

{¢) Indian tribe or trilbe means any
Indian tribe, band, nation, or other
organized group or communiity,
including any Alaska Native village,
which is federally recognized ss eligible
for the speciat programs and services
provided by the United States to Indians
because of their status as Indians,

() Indian Tribe Consortivm ov Tribal
Consortium means a group of two or
more Indian tribes,

(e} State means @ Siate, the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, and
American Samod and includes the
Commaonwealth of the Northern Mariana
Islands.

§49.3 General Tribal Clean Alr Act
authority.

I'ribes meeting the eligibility criteria
of §49.6 shall be treated in the same
manrer as states with respect to all
provisions of the Clean Air Act and
implementing regulations, except for
those provisions identified in §49.4 and
the regulations that implement those
provisions,

§49.4 Clean Air Act provisions for which
it is not appropriate to treat tribes in the
same manner as states.

Tribes will not be eated as states
with respect to the following provisions
of the Clean Air Act and any
implementing regulations thereunder:

(a) SpecHic plan submittal and
implementation deadiines for NAAQS-
related requirements, including but not
limited 1o such deadlines in sections
V300 (07, 172()(2), 182, 187, 189, and
191 of the Act.

(1) The specific deadlines associated
with the review and revision of
implementation plans related 1o major
Tuel burning sources in section 124 of
the Act.

{¢} The mandatory imposition of
sanciions under section 179 of the Act
because of a failure (o submit an
implementation plan or reguired plan
element by a specific deadline, or the
submittal of an incomplete or
disapproved plan or element,

{(d) The provisions of section 1103{c)(2)
of the Act.

() Specific visibility implememtation
plan submittal deadlines established
under section [69A of the Act

{i} Specific implementation plan
sutbmittal deadlines related to interstate
commissions under sections 16913¢e) (2),
184M0){1) & ()5} of the Act. For elipible
tribes participating as members of such
commissions, the Administrator shall
establish those submittal deadbines thay
are determdned 10 be practicable or, as
with other non-participating wibes in an
alfected wansport region, provide (or
federal implementation of necessary
measures,

{p) Any provisions of the Act
requiring as a condition of program
approval the demonstration of criviinal
enforcement authority or any provisions
of the Act providing for the delepation
of such eriminal enforcement avthority,
Tribes seeking approval of a Clean Air
Act program requiring such
demonsiration may receive progran
approval if they meet the requirements
of §49.8.

{h) The specific deadling for the
submittal of operating permit programs
in section H02{d) (1} of the Act,

{i) The mandatory imposition of
sanctions under section 502{c) (23 (13}
because ol failure to submit an operating
permit program or EPA disapproval of
an operating permit program submittal
in whole or part,

() The "2 vears after the date required
for submsission of such a program under
paragraph (137 provision in section
502{N{3) of the Act.

(k) Section 502(g) of the Act, wiich
authorizes a limsited interim approval of
an operating permit program that



7272 Federal Register/Vol, 63

. No. 29/ Thursday, February 12, 1898/7Rules and Regulations

substantially moeets the requirements of
Title V, st is not fully approvable.

1) ‘Fhe provisions of section 503(c) of
the Act that direct permitting authosities
1o establish a phased schedule assuring
that at least one-third of the permit
applications submitted within the first
full year after the effective date of aby
operating permit program {or a pattial or
interim program) will be acted on by the
permitting authority over a pericd not 1o
exceed three years after the effective
date,

(m} The provisions of section 507 a)
of the Agt that specify a deadline for the
submittal of plans for establishing a
small business stationary source
technical and eovironmental
compliance assistance program.

ln{ The provisions of section 5071(e) of
the Act that direct the establishient. of
a Compliance Advisory Panel.

{0} The provisions of section 304 of
the Act that, read together with section
302{e) of the Act, authorize any person
who provides the minimun required
advance notice (o bring certain civil
actions in the federal district courts
against states in their capacity as states.

{p) The provisions of section A02(h) (6}
of the Act that require that review of a
final permit action under the Title V
permitting program be “judhicial” and
“iyy State cowrt,” and the provisions of
section 502(b){7) of the Act that require
that review of a (ailure on the part of the
permitting auhority to act on permit
applications or renewals by the time
peviods specified in section 503 of the
Act be “judicial” and "in State court.”

() The provision of section 105(=)(1)
{hat limits the maximum federal share
for grants 1o pollution control agencies
10 three-fifths of the cost of
implementing progratis for the
nrevention and control of air pollution
or implementation of national primary
and secondary ambiens air quality
standards.

549.5 Tribal requests for additional Clean
Alr Act provisions for which it is not
appropriate to treat tribes in the same
manner as states,

Ay tribe may request that the
Administrator specify additional
provisions of the Clean Air Act for
which it would be inappropriate to treat
tribes in general in the same manner as
states. Such request showld clearly
identify the provisions at issue and
should be accompanied with a
staternent explaining why itis
inappropriaie (o eat tribes in the same
manner as siates with respect 1o such
provisions.

§49.6 Tribat cligibility requirements.

Seclions 301 {cd){(2) and 302(:). 42
LL.8.0. TR0 (2 and 7602(). authorize

the Administrator to treat an Indian
tribe in the same manner as o state for
the Clean Air Act provisions identified
in §49.3 if the indian tribe meets the
following criteria

{2) The apphicant is an Indian tribe
recoguized by the Secretary of the
lnterior:

(1) 'The Indian tribe has a poverning
Lody carrying out substantial
goveramental duties and functions:

{¢) The functions to be exereised by
the Indian tribe pertain to the
manapenent ard protection of air
resources within the exterior boundaries
of the reservation or other areas within
the tribe’s jurisdiction: and

(e The Indian tribe is reasonably
expected 10 be capable, in the EPA
Regional Administrator’s judgment, of
carrying o the functions (o be
exercised iy a manner consistent with
the terms and purpoeses of the Clean Alr
Act sndd all applicable repulations.

§49.7 Request by an Indlan fribe for
cligibility determination and Clean Air Act
program approval.

(a) An Indian wibe may apply to the
EPA Regional Administrator for a
determination that it meets the
clipgibility requirerments of §49.6 for
Clean Ajr Act program approval. The
application shall concisely describe
how the Indian tribe will meet each of
the regqusiterments of § 49,6 and should
inchude the following information:

{1) A staternent that the applicant is
an Indian tribe recognized by the
Secretary of the Interior.

{2) A descriptive statement
demenstrating that the applicant is
currently carrying out substantial
governmendal duties and powers over a
defined area. This statement shouled:

{1} Describe the form of the tribal
government;

(if) Describe the typos of government
functions currently performed by the
tribal governing body such as, but not
limited to, the exercise of police powers
affecting (or relating o) the health,
safery, and welfure of the affected
population: raxation; and the exercise of
the power of eminent domain; and

{i11) 1dentify the source of the tribal
povernment's authority to carry out the
governmental funciions currently being
performed.

{(3) A descriptive statement of the
Indian wibe's authority to regulate air
quality. For applications covering areas
within the exterior houndaries of the
applicant’s reservation the statement
must idenstify with clarity and precision
the exterior bousdaries of the
reservation including, for example, a
miap and a legal description of the area.
For wribal applications covering ureas

outside the boundaries of a reservation
the statement should include:

i) A map or lepal description ol the
area over which the application asserts
authority; and ‘

{ii} A statement by the applicant’s
lepal counsel {or equivalent official) that
describes the basis for the mrilwe’s
assertion of suthority (including the
nature or subject matter of the asserted
reguiatory authority) which may include
a copy of documents such as tribal
constitutions, by-laws, charters,
executive orders, codes, ordinances,
and/or resolutions that support U
tribe’s assertion of authority.

{4) A narrative statement describing
the capabitity of the applicant o
administer effectively any Clean Air Act
program for which the wribe is seeking
approval, The narrative statement niast
demonstrate the applicant’s capability
consistent with the applicable
provisions of the Clean Adr At and
implementing regalations and, i
requested by the Regional
Admindstrator, may include:

(i) A description of the Indian wibe's
previous managerment experience which
may Include the administration of
programs and services authorized by the
Indian Self-Determination and
Education Assistunce Act {25 U.S.C
450, ef seq.), the Indian Mineral
Development Act (25 US.C, 2101, o
seq.), or the Indian Sanitation Facility
Construction Activity Act (42 U.S.C.
2004a);

(i) A list of existing environmental or
public health programs administered hy
the tribal governing body and a copy of
redated tribal laws, policies, and
repulations;

(1) A description of the entity (or
entities) that exercise the executive,
legislative, and judicial functions of the
tribal government;

(v A description of the existing, or
propesed, agency of the Indian tribe that
will assume primary responsibility for
administering a Clean Aiy Act program
{including a description of the
refationship between the existing or
proposed agency and its repulated
entities);

{v} A deseription of the techinical and
administrative capabilities of the staff 10
administor and manage an effective air
quality prrogram or a plan which
proposes how the tribe will acquire
admindstrative and technical expertise.
The plan should address how the tribe
will ebiain the funds (o acquire the
administrative and technical expertise,

(51 A tribe that is & member of a wibal
consortivm may rely on the expertise
arud resources of the consortivm in
demonstrating under paragraph (ad{4) of
this section that the tribe is reasonably
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expected 10 be capable of carrying oul
the functions w be exercised consistent
with §49.6(d). A tribe relyingona
consortum in this manner must provide
reasorable assurances that the tribe has
responsibility for carrying out necessary
funceions in the event the consortium
fails 10

(6) Where applicable Clear Adr Act or
implementing regulatory requirements
mandate criminal enforcerment
authority, an application submitted by
an Indian tribe may be approved il it
meets 1he requirements of §49.8.

(7} Additional information required
by the EPA Regional Administrator
which, in the judgment of the EPA
Regional Adminisirater, 1s necessary to
support an appiication.

{8) Where the applicant has
previousty received authorization for a
Clean A Act program or for any other
EPA-administered program, the
appiicant need only identily the prior
suthorization and provide the required
information which has not been
submitied in the previous application,

{In) A ribe may simultaneously submit
a request for an eligibility determination
and a request for approval of a Clean Ajr
Act program,

{ci A request for Clean Adr Act
progrant approval must rmeet any
appls(:ablc Clean Alr Act statutory and
regulalory requirements. A program
Ap;n oval request may e ¢ ompr ised of
onty partial elements of a Clean Air Act
program, provided that any such
clements are reasonably severable,
is, not integratly related to program
elements that are not included in the
plan submittal, and are consister with
applicable statutory and reguiatory
reguirements,

that

§49.8 Provisions for tribal eriminal
enforcement authority.

To the extemt that an Indian tribe is
precluded from asserting criminal
enforcement authority, the federal
governmenl will exercise primary
criminal enforcement responsibility,
The tribe. with the EPA Region, shall
dovelop a procedure by which the tribe
will provide potential investigative
leads o EPA and/or other appm;)rmtv
federal apencies, as agreed (o by the
parties, in anappropriate and tmely
manrier. This procedure shall
ENCMpass di% circumstances in which
the tribe is incapable of exercising
applicable enforcement requirements as
provided in §48.7 () (6), This agresment
shall be incorporated into a
Memarandum of Agreement with the
EPA Region,

§49.9 EPA review of tribal Clean Air Act
applications.

{a) The EPA Reglonal Administrator
shall process a request of an Indian teibe
submitted under §49.7 ina tmely
manner, The EPA Regional
Administrator shall promiptly notity the

Indian tribe of receipt of the application,

() Within 30 days of receipt of an
indian tribe’s initial, complete
application, the EPA Regional
Administrator shall notify all
d;)]u opriste pover nmental entities,

(1} For tribat applications addressing
air resoarces within the exterior
boundaries of the reservation, EPA's
notification of other governmental
entities shali specify the geographic
boundaries of the reservation.

(2} For tibal applications addressing
non-reservation areas, EPA's
notification of other governmental
emtities shall include the substance and
Bases of the wribe’s jurisdictional
ussertions,

{©) The governmental entities shatl
have 30 days 1o provide writen
comments 1o EPA’s Regional
Administrator regarding any dispute
concerning the boundary of the
reservation. Where a tribre has asserted
jurisdiction over non-reservation areas,
appropriate governmental entities may
request a single 30-day extension to the
goeneral 30-day comment period.

@) In all cases, comments must be
timely, limited to the scope of the tvibe's
Jueisclictional assertion, and clearly
explain the substance, bases, and extent
of any objections, I a wibe's assertion is
subject to o conflictng claim, the FPA
Regional Administrator may request
additional information from the wibe

and may consull with the Department of

the interior,

(&) The EPA Regional Administrator
shall decide the jurisdictional scope of
the tribe’s program. I a condlicting
claim cannot be promptly resolved. the
EPA Regional Administrator may
approve that portion of an application
addressing all undisputed areas.

{fy A determination by the EPA
Repional Administrator concerning the
boundaries of a reservation or tribal
Jurisciction over non-reservation areas
shall apply 1o all future Cleans Air At
applications from that tribe or tribat
consortivm and ne further notice w
governmental entities, as described in
paragrapi () of this section, shall be
provided, unless the application
presents dilferent jurisdictional issues
or signilicant new factual or legal
information refevant (o jurisdiction w
the EPA Regional Administrator.

{g) IM the EPA Repional Administrator
determines that a tribe meets the
reguirernents of §49.6 for purposes of a

Clean Adr Act provision, the Indian wribe
is chigible to be treated in the same
manner as @ stale with respect to that
provision, to the extent that the
provision is identified in §49.3, The
eligibility will extend to all areas within
the exterior boundaries of the wibe's
reservation, as derenmined by the EPA
Regional Administrator, and any othe
arcas the EPA Regional Administrator
has determined (o he within the wibe's

Jurisdiction,

() Consistent with the exceptions
lsted in §49.4, a tribal application
containing a Clean Alr Act program
submittal will be reviewed by LPA in
accordance with applicable statutory
and regulatory criteria in a monney
similar to the way EPA would review a
sinilar state subrmittal,

(1) The EPA Regional Administrator
shall return an incomplete or
disapproved application to the vibe
with a summary of the deficiencies.

§49.10 EPA review of state Clean Alr Act
programs.

A state Clean Air Act program
submittal shall not be disapproved
bhecause of failure to address air
resourees within the exterior Boundaries
of an Indian Reservation or other areas
within the jurisdiction of an Indian
1ribe.

§49.11  Actions under section 301(d)(4)
authority.

Notwithstanding any determination
made on the basis of authorities granted
the Administrator under any other
provision of this section, the
Administraror, pursuant o the
discretionary suthority explicitly
granted to the Administrator under
sections 301{a) and 301 {d){4);

() Shall promulpate without
unreasonable delay such federal
implementation plan provisions as are
RECESSary OF appropriate (o protect air
quality, consistent with the provisions
of sections 304(z) and 301 {d) ()}, il s
tribe does not submit a tribal
implementation plan meeting the
completeness criteria of 40 CFR part 51,
Appendix V, or does not receive EPA
approval of a submitted tribal
implementation plan,

{b} May provide up ro 95 percent of
the cost of implementing programs for
the prevention and control of air
pollution or implementation of national
primary and secondary ambient air
quality standards. After two years from
the date of each tribe’s inftial grant
award, the maxinnum feders] share will
be reduced 10 90 percent, as long as the
Regional Adminisirator detarmines that
the tribe meets certain economic
indicators that would provide an
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objective assessment of the tribe's
ability 1o increase its share, The
Regional Administrator may increase
the maximum federal share to 100
percent if the tribe can demonstrate in
writing to the satisfaction of the
Regional Administrator that fiscal
circumstances within the tribe are
constrained (o such an oaent that
futlilling the match would impose
unidue hardship.

PART 50—NATIONAL PRIMARY AND
SECONDARY AMBIENT AIR QUALITY
STANDARDS

10, The authority cltation for part 80
is revised 1o read as follows:

Authority: 12 1.5.C. 7401, of seq.

11 Section 50.1 is amended by
adding paragraph {} w read as follows:

£50.1 Definjtions.
+ 4 * * .

(i) tngliar country is as defined in 18
1LS.C. 1151,

12. Section 50.2 is amended by
revising paragraphs (o) and (d) to read
as follows:

§50.2 Scope.
A W #. * *

{c) The promulgaion of national
primary and secondary ambient air
gquatity standards shall not be
considered in any manner (o allow
significamt deterioration of existng air

quality in any portion of any state or
Indian country.

{d} The proposal, promulgation, or
revision of national prinwary and
secondary ambient air quality standards
shall not probibicany state or Indian
tribe from establishing ambiern air
quality standards for that state or area
under a tribal CAA program or any
portion thereof which are more stringemt
than the national standards.

E'S » + *

PART B1—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPQOSES

13, The authority citation for part 81
is revised 1o read as follows:

Authority: 42 US.C THY, o1 s00.

14, Section 81.1 is amended by
revising paragraph () and adding new
paragraphs {©), i) and () 10 read as
follows:

£81.1 Definitions.
4. # E *+ b

fa) Actmeans the Clean Air Act as
amended (12 U.S.C. 7401, of seq.),
* * k3 * .

{¢) Federal Indian Reservation, Indian
Reservation or Reservation means all
larud within the limits of any indian
reservation under the jurisdiction of the
United States government,
notwithstanding the issuance of any
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patent. and including rights-of-way
rurming through the reservatdon,

(@) Indiar tribe or iribe means any
Indlian tribe, band, nation, or other
erganized group or community,
inchading any Alaska Native village,
whiich is federally recognized as elipible
for the special pragrams and services
provided by the United States to Indians
hecause of their status as Indians,

{e) Srare means a state, the District of
Columbia, the Commaonwealth of Puerw
Rico, the Virgin Islands, Guam, and
American Samoa and includes the
Commonweakth of the Northern Mariana
Islands.

Subpart C--Section 107 Attainment
Status Designations

15, The authority ciration for subpart
C. part 81 is revised 1o vead us foliows:

Authority: 42 1.5.C. 7401, et seq.
§81.300 [Amended]

16, Section 81.300(a) is amended by
revising the third sentence 10 read "A
state, an Incian wibe determined eligible
for such functions under 46 CFR parnt
49, and EPA car initate changes 10
these designations, but any proposed
state ov tibal redesignation mast be
submitted 1o EPA for concurrence.”

[FR Doc. 983451 Filed 2-11-98: 8:4% am)
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